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FI LE s1587. enr
--S.1587- -
S. 1587
One Hundred Third Congress
of the
United States of America
AT THE SECOND SESSI ON
Begun and held at the City of Washi ngton on Tuesday,
the twenty-fifth day of January, one thousand ni ne hundred and
ni nety-four
An Act
To revise and streanline the acquisition |laws of the Federal
Governnment, and for other purposes.

[Italic->] Be it enacted by the Senate and House of
Representatives of the United States of Anerica in Congress
assenbled, [<-Italic]

SECTI ON 1. SHORT TI TLE.

This Act may be cited as the “~Federal Acquisition Streanlining

Act of 1994'.
SEC. 2. TABLE OF CONTENTS.
The table of contents for this Act is as foll ows:
Sec. 1. Short title.
Sec. 2. Table of contents.
[BOLD->] TITLE I-- CONTRACT FORVATI ON [ <-BOLD|
[ BOLD- >] SUBTI TLE A-- COVPETI TI ON STATUTES [ <- BOLD|

PART | -- ARMED SERVI CES ACQUI SI TI ONS

SUBPART A- - COVPETI TI ON REQUI REMENTS
Sec. 1001. References to Federal Acquisition Regul ation.
Sec. 1002. Establishnment or mmintenance of alternative sources of
supply.
Sec. 1003. darification of approval authority for use of
procedures other than full and open conpetition.
Sec. 1004. Task and delivery order contracts.
Sec. 1005. Acquisition of expert services.

SUBPART B-- PLANNI NG, SOLI CI TATI ON, EVALUATI ON, AND AWARD
Sec. 1011. Source selection factors.
Sec. 1012. Solicitation provision regardi ng eval uati on of purchase
options.
Sec. 1013. Pronpt notice of award.
Sec. 1014. Post-award debriefings.
Sec. 1015. Protest file.
Sec. 1016. Agency actions on protests.
SUBPART C--KINDS OF CONTRACTS
Sec. 1021. Repeal of requirenment for Secretarial determ nation
regardi ng use of cost type or incentive contract.
Sec. 1022. Revision and reorgani zation of multiyear contracting
aut hority.
SUBPART D- - M SCELLANECUS

Sec. 1031. Repeal of requirenent for annual report by advocates for
conpetition.

PART 11--C VILI AN AGENCY ACQUI SI Tl ONS

SUBPART A- - COVPETI TI ON REQUI REMENTS
Sec. 1051. References to Federal Acquisition Regulation.
Sec. 1052. Establishnment or mmintenance of alternative sources of
supply.
Sec. 1053. darification of approval authority for use of
procedures other than full and open conpetition.
Sec. 1054. Task and delivery order contracts.
Sec. 1055. Acquisition of expert services.

SUBPART B-- PLANNI NG, SOLI CI TATI ON, EVALUATI ON, AND AWARD

Sec. 1061. Solicitation, evaluation, and award.
Sec. 1062. Solicitation provision regardi ng eval uati on of purchase
options.
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SUBPART C-- KI NDS OF CONTRACTS
Repeal of agency head determ nation regardi ng use of

type or incentive contract.

1072.
1073.
1074.

1091.
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PART 111--ACQU SI TI ONS GENERALLY
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[ BOLD->] SUBTI TLE B-- TRUTH I N NEGOTI ATI ONS [ <- BOLD]

1201.
1202.
1203.

PART | - - ARVED SERVI CES ACQUI SI TI ONS
Stabilization of dollar threshold of applicability.
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payments on certain overpaynents.
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1210.

1251.

Repeal of superseded provision
PART | 1--CIVILI AN AGENCY ACQUI SI TI ONS
Revi sion of civilian agency provisions to ensure uniform

treatment of cost or pricing data.

Sec. 1252.
Sec. 1301.
Sec. 1401.
Sec. 1402.
deci si on.
Sec. 1403.
Sec. 1404.
PART 11 -
Sec. 1431.
Sec.
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Repeal of obsol ete provision

[ BOLD- >] SUBTI TLE C - RESEARCH AND DEVELOPMENT [ <- BOLD|

Research projects.

[ BOLD->] SUBTI TLE D- - PROCUREMENT PROTESTS [ <- BOLD]

PART | - - PROTESTS TO THE COVPTROLLER GENERAL
Protest defined.
Revi ew of protests and effect on contracts pending

Deci sions on protests.

Regul ati ons.

- PROTESTS | N PROCUREMENTS OF AUTOVATI C DATA PROCESSI NG
Revocati on of del egati ons of procurenent authority.

1432. Authority of the General Services Adm nistration Board
of Contract Appeals.

1433.
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1439.
pnent

Peri ods for certain actions.
Di sm ssal s of protests.

Awar d of costs.

Di sm ssal agreenents.

Matters to be covered in regul ations.

Definition of protest.

Oversight of acquisition of automatic data processing

by Federal agenci es.

[ BOLD->] SUBTI TLE E--PCLI CY, DEFI NI TIONS, AND OTHER MATTERS

1501.
1502.
1503.
1504.
1505.

[ <- BOLD]
PART 1 -- ARVED SERVI CES ACQUI SI TI ONS
Repeal of policy statenent.
Definitions.
Del egati on of procurenment functions.
Det erm nati ons and deci si ons.
Restrictions on undefinitized contractual actions.
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Sec. 1506. Repeal of requirenent relating to production speci al
tool i ng and production special test equipment.
Sec. 1507. Regul ations for bids.

PART |1--CIVILI AN AGENCY ACQUI SI TI ONS
Sec. 1551. Definitions.
Sec. 1552. Del egation of procurenent functions.
Sec. 1553. Determ nations and deci sions.
Sec. 1554. Repeal of preference for recycled toner cartridges.
Sec. 1555. Cooperative purchasing.

[BOLD->] TITLE I1--CONTRACT ADM NI STRATI ON [ <- BOLD|
[ BOLD- >] SUBTI TLE A-- CONTRACT PAYMENT [ <- BOLD|

PART | - - ARVED SERVI CES ACQUI SI TI ONS
Sec. 2001. Contract financing.
Sec. 2002. Repeal of vouchering procedures section

PART |1--CVILI AN AGENCY ACQUI SI TI ONS
Sec. 2051. Contract financing.
PART [11--ACQUI SI TI ONS GENERALLY

Sec. 2091. Covernnent-w de application of payment protections for
subcontractors and suppliers.
[ BOLD->] SUBTI TLE B-- COST PRI NCI PLES [ <- BOLD|
PART | - - ARVED SERVI CES ACQUI SI TI ONS
Sec. 2101. Allowable contract costs.
Sec. 2102. Repeal of authority for contract profit controls during
ener gency peri ods.

PART 11--CIVILI AN AGENCY ACQUI SI TI ONS
Sec. 2151. Allowabl e contract costs.
PART 111--ACQU SI TI ONS GENERALLY

Sec. 2191. Travel expenses of Governnent contractors.
Sec. 2192. Revision of cost principle relating to entertainnent,
gift, and recreation costs for contractor enployees.
[ BOLD->] SUBTI TLE G- AUDI T AND ACCESS TO RECORDS [ <- BOLD|
PART | -- ARMED SERVI CES ACQUI SI TI ONS
Sec. 2201. Consolidation and revision of authority to exan ne
records of contractors.
PART 11--C VILI AN AGENCY ACQUI SI Tl ONS
Sec. 2251. Authority to exam ne records of contractors.
[ BOLD->] SUBTI TLE D-- CLAI M5 AND DI SPUTES [ <- BOLD|
PART | -- ARMVED SERVI CES ACQUI SI TI ONS
Sec. 2301. Certification of contract clains.
Sec. 2302. Shipbuil ding clains.
PART 11--ACQU SI TI ONS GENERALLY
Sec. 2351. Contract Disputes Act inprovenents.
Sec. 2352. Extension of alternative dispute resolution authority.
Sec. 2353. Expedited resolution of contract administration matters.
Sec. 2354. Authority for district courts to obtain advisory
opi nions from boards of contract appeals in certain cases.
[ BOLD->] SUBTI TLE E-- M SCELLANEQUS [ <- BOLD]
PART | -- ARVED SERVI CES ACQUI SI TI ONS
Sec. 2401. darification of provision relating to quality control
of certain spare parts.
Sec. 2402. Contractor guarantees regardi ng weapon systens.
PART 11--ACQU SI TI ONS GENERALLY
Sec. 2451. Section 3737 of the Revised Statutes: expansion of
authority to prohibit setoffs against assignees; reorganization of
section; revision of obsol ete provisions.
Sec. 2452. Repeal of requirenment for deposit of contracts with GAO
Sec. 2453. Repeal of obsol ete deadline regardi ng procedura
regul ati ons for the Cost Accounting Standards Board.
Sec. 2454. Codification of accounting requirenment for contracted
advi sory and assi stance servi ces.
Sec. 2455. Uniform suspensi on and debarnent.
[BOLD->] TITLE I11--SERVICE SPECI FI C AND MAJOR SYSTEMS STATUTES
[ <- BOLD]
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[ BOLD->] SUBTI TLE A-- MAJOR SYSTEMS STATUTES [ <- BOLD]
Sec. 3001. Weapon devel opnent and procurenent schedul es.
Sec. 3002. Selected acquisition report requirenent.
Sec. 3003. Unit cost report requirenent.
Sec. 3004. Requirement for independent cost estimate and manpower
estimate before devel opment or production.
Sec. 3005. Baseline description.
Sec. 3006. Repeal of requirenent for conpetitive prototyping for
maj or prograns.
Sec. 3007. Repeal of requirenent for competitive alternative
sources for major prograns.
[ BOLD- >] SUBTI TLE B-- TESTI NG STATUTES [ <- BOLD|
Sec. 3011. Authority of Director of Qperational Test and Eval uation
to comunicate views directly to Secretary of Defense.
Sec. 3012. Responsibility of Director of Operational Test and
Eval uation for live fire testing.
Sec. 3013. Requirement for unclassified version of annual report on
operational test and eval uation.
Sec. 3014. Survivability and lethality testing.
Sec. 3015. Limtation on quantities to be procured for lowrate
initial production.
[ BOLD->] SUBTI TLE G - SERVI CE SPECI FI C LAWS [ <- BOLD]
Sec. 3021. Gratuitous services of officers of certain reserve
conponent s.
Sec. 3022. Authority to rent sanples, draw ngs, and ot her
information to others.
Sec. 3023. Repeal of application of Public Contracts Act to certain
naval vessel contracts.
Sec. 3024. Repeal of requirenment for construction of vessels on
Paci fic coast.
Sec. 3025. Scientific investigation and research for the Navy.
[ BOLD->] SUBTI TLE D--Cl VIL RESERVE Al R FLEET [<-BOLD
Sec. 3031. Definitions.
Sec. 3032. Consolidation of provisions relating to contractual
conmm tnent of aircraft.
Sec. 3033. Use of mlitary installations by contractors.
[ BOLD->] SUBTI TLE E-- M SCELLANEQUS [ <- BOLD|
Sec. 3061. Regul ations on procurenent, production, warehousing, and
supply distribution functions.
Sec. 3062. Repeal of requirenents regardi ng product eval uation
activities.
Sec. 3063. Departnent of Defense acquisition of intellectual
property rights.
Sec. 3064. Liquid fuels and natural gas: contracts for storage,
handl i ng, or distribution.
Sec. 3065. Codification and revision of limtation on | ease of
vessel s, aircraft, and vehicles.
Sec. 3066. Soft drink supplies.
Sec. 3067. Disbursenment of funds of mlitary departnent to cover
obl i gations of another agency of Department of Defense.
[BOLD->] TITLE I V--SI MPLI FI ED ACQUI SI TI ON THRESHOLD [ <- BOLD|
[ BOLD- >] SUBTI TLE A-- ESTABLI SHVENT OF THRESHOLD [ <- BOLD]
Sec. 4001. Sinmplified acquisition threshold defined.
Sec. 4002. Establishnment of sinplified acquisition threshold for
arned services.
Sec. 4003. Establishnment of sinplified acquisition threshold for
civilian agencies.
Sec. 4004. Smal | business reservation.
[ BOLD->] SUBTI TLE B- -1 NAPPLI CABI LI TY OF LAWS TO ACQUI SI TI ONS AT OR
BELOW THE S| MPLI FI ED ACQUI SI TI ON THRESHOLD [ <- BOLD|
Sec. 4101. List of inapplicable laws in Federal Acquisition
Regul ati on.
Sec. 4102. Armed services acquisitions.
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Sec. 4103. CGivilian agency acquisitions.
Sec. 4104. Acquisitions generally.
[ BOLD->] SUBTI TLE C - SI MPLI FI ED ACQUI SI TI ON PROCEDURES [ <- BOLD]
Sec. 4201. Sinplified acquisition procedures.
Sec. 4202. Procurenent notice.
Sec. 4203. Inplenentation of sinplified acquisition procedures.
[ BOLD->] SUBTI TLE D- - M CRO- PURCHASE PROCEDURES [ <- BOLD]
Sec. 4301. Procedures for purchases bel ow m cro-purchase threshol d.
[ BOLD->] SUBTI TLE E- - CONFORM NG AMENDMENTS [ <- BOLD]
Sec. 4401. Armed services acquisitions.
Sec. 4402. CGivilian agency acquisitions.
Sec. 4403. O fice of Federal Procurenent Policy Act.
Sec. 4404. Smal | Business Act.
[BOLD->] TITLE V--ACQUI SI TI ON MANAGEMENT [ <- BOLD]
[ BOLD->] SUBTI TLE A-- ARMED SERVI CES ACQUI SI TI ONS [ <- BOLD|
Sec. 5001. Perfornmance based managenent.
Sec. 5002. Review of acquisition program cycle.
[ BOLD->] SUBTI TLE B--Cl VI LI AN AGENCY ACQUI SI TI ONS [ <- BOLD|
Sec. 5051. Perfornmance based managenent.
Sec. 5052. Results-oriented acquisition process.
[ BOLD->] SUBTI TLE G - PI LOT PROGRAMS [ <- BOLD|
Sec. 5061. OFPP test programfor executive agencies.
Sec. 5062. NASA mi d-range procurenent test program
Sec. 5063. Federal Aviation Adm nistration acquisition pilot program
Sec. 5064. Departnent of Defense acquisition pilot prograns.
[ BOLD->] SUBTI TLE D-- M SCELLANEQUS [ <- BOLD|
Sec. 5091. Vendor and enpl oyee excel |l ence awards.
Sec. 5092. Waiting period for significant changes proposed for
acqui sition regul ations.
Sec. 5093. Sense of Congress on negotiated rul emaki ng.
[ BOLD->] TITLE VI -- OTHER PROCUREMENT- RELATED MATTERS [ <- BOLD|
Sec. 6001. Post-enpl oynent rul es.
Sec. 6002. Contracting functions performed by Federal personnel.
Sec. 6003. Repeal of executed requirenment for study and report.
Sec. 6004. Interests of Menmbers of Congress.
Sec. 6005. Whistleblower protections for contractor enployees of
Depart ment of Defense, Coast Guard, and National Aeronautics and
Space Admi nistration.
Sec. 6006. Whistleblower protections for contractor enployees of
civilian agencies.
Sec. 6007. Comptroller General review of the provision of |egal
advice for Inspectors Ceneral.
Sec. 6008. Cost savings for official travel.
Sec. 6009. Pronpt resolution of audit recomendati ons.
[BOLD->] TITLE VI1--SMALL BUSI NESS AND SOCI CECONOM C LAWS [ <- BOLD|
[ BOLD->] SUBTI TLE A-- SMALL BUSI NESS LAWS [ <- BOLD|
Sec. 7101. Repeal of certain requirenents.
Sec. 7102. Contracting programfor certain small business concerns.
Sec. 7103. Extension of test programfor negotiation of
conpr ehensi ve smal |l busi ness subcontracti ng pl ans.
Sec. 7104. Small Business Procurenent Advisory Council .
Sec. 7105. Extension of defense contract goal to Coast Guard and
Nati onal Aeronautics and Space Adm nistration.
Sec. 7106. Procurenment goals for small business concerns owned by
wormen.
Sec. 7107. Devel opment of definitions regarding certain small
busi ness concerns.
Sec. 7108. Functions of Ofice of Federal Procurenent Policy
relating to small business.
[ BOLD- >] SUBTI TLE B-- SOCCI OECONOM C LAWS [ <- BOLD]
Sec. 7201. Acquisitions generally.
Sec. 7202. Prohibition on use of funds for documenting econom c or
enpl oynment inpact of certain acquisition prograns.
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Sec. 7203. Merit-based award of contracts and grants.
Sec. 7204. WNMaxi mum practicable opportunities for apprentices on

Federal construction projects.

Sec. 7205. Repeal of obsol ete provision.
Sec. 7206. Repeal of obsolete and redundant provisions of |aw.
[ BOLD->] SUBTI TLE C - WAI VER OF APPLI CATI ON OF PREVAI LI NG
WAGE- SETTI NG REQUI REMENTS TO VOLUNTEERS [ <- BOLD]

Sec. 7301. Short title.
Sec. 7302. Purpose.

Sec. 7303. Waiver for individuals who performvol unteer services

for public entities.

Sec. 7304. Waiver for individuals who performvol unteer services

for nonprofit entities.

Sec. 7305. Contracts affected.

Sec. 7306. Report.

[BOLD->] TITLE VIII--COMERCI AL | TEMB [ <- BOLD|
[ BOLD->] SUBTI TLE A-- DEFI NI TI ONS AND REGULATI ONS [ <- BOLD]

Sec. 8001. Definitions.

Sec. 8002. Regul ations on acquisition of comrercial itens.
Sec. 8003. List of inapplicable laws in Federal Acquisition

Regul ati on.

[ BOLD->] SUBTI TLE B- - ARMED SERVI CES ACQUI SI TI ONS [ <- BOLD]
Sec. 8101. Establishnent of new chapter in title 10.

Sec. 8102. Relationship to other

Sec. 8103. Definitions.

provi sions of |aw

Sec. 8104. Preference for acquisition of comercial itens.
Sec. 8105. Inapplicability of certain provisions of |aw

Sec. 8106. Presunption that technical

data under contracts for

commercial itens are devel oped exclusively at private expense.
[ BOLD->] SUBTI TLE C--CI VI LI AN AGENCY ACQUI SI TI ONS [ <- BOLD]

Sec. 8201. Relationship to other

Sec. 8202. Definitions.

provisions of |aw

Sec. 8203. Preference for acquisition of comrercial itens.
Sec. 8204. Inapplicability of certain provisions of |aw

[ BOLD->] SUBTI TLE D-- ACQUI SI TI ONS CGENERALLY [ <- BOLD|
Sec. 8301. Inapplicability of certain provisions of |aw

Sec. 8302. Flexible deadlines for

commercial itens.

subm ssion of offers of

Sec. 8303. Additional responsibilities for advocates for conpetition.

Sec. 8304. Provisions not affected.
Sec. 8305. Comptroller General

mar ket resear ch.

revi ew of Federal Governnent use of

[ BOLD->] TITLE | X-- FEDERAL ACQUI SI TI ON COMPUTER NETWORK [ <- BOLD]
Sec. 9001. Federal acquisition conputer network architecture and

i mpl enent ati on.

Sec. 9002. Inplenentation of FACNET capability in armed services.
Sec. 9003. Inplenentati on of FACNET capability in civilian agencies.
Sec. 9004. GAO determ nation of eligible agency contracts.

[ BOLD->] TI TLE X-- EFFECTI VE DATES AND | MPLEMENTATI ON [ <- BOLD|
Sec. 10001. Effective date and applicability.

Sec. 10002. Inplenenting regulations.

Sec. 10003. Evaluation by the Conptroller Ceneral.
Sec. 10004. Data collection through the Federal Procurenent Data

System

Sec. 10005. Technical and clerical

amendnent s.

TI TLE | - - CONTRACT FORNVATI ON
SUBTI TLE A- - COVPETI TI ON STATUTES
PART 1 -- ARVED SERVI CES ACQUI SI TI ONS
SUBPART A- - COVPETI TI ON REQUI REVENTS
SEC. 1001. REFERENCES TO FEDERAL ACQUI SI TI ON REGULATI ON.
Section 2304 of title 10, United States Code, is anended--

(1) in subsection (a)(1)(A),

by striking out “nodifications'

and all that follows through “note)' and inserting in lieu
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t hereof "~ Federal Acquisition Regulation'; and

(2) in subsection (g)(1), by striking out “regul ations
nodi fied" and all that follows through "note)' and inserting in
lieu thereof “Federal Acquisition Regulation'.

SEC. 1002. ESTABLI SHVENT OR MAI NTENANCE OF ALTERNATI VE SOURCES OF
SUPPLY.

(a) ADDI TI ONAL JUSTI FI CATI ON FOR ESTABLI SHI NG OR MAI NTAI NI NG
ALTERNATI VE SOURCES- Section 2304(b)(1) of such title is anended--
(1) by striking out “or' at the end of subparagraph (B)

(2) by striking out the period at the end of subparagraph (CQ
and inserting in lieu thereof a sem col on; and

(3) by adding at the end the foll owi ng new subparagr aphs:

(D) would ensure the continuous availability of a reliable
source of supply of such property or service

"(E) would satisfy projected needs for such property or
service determned on the basis of a history of high demand for
the property or service; or

"(F) in the case of nmedical supplies, safety supplies, or
energency supplies, would satisfy a critical need for such
supplies.".

(b) PRCHI BI TI ON ON USE OF CLASSES OF PURCHASES OR CONTRACTS-
Section 2304(b) of title 10, United States Code, is anended by
adding at the end the foll owi ng new paragraph

“(4) A determ nation under paragraph (1) may not be nmade for a
cl ass of purchases or contracts.'.

SEC. 1003. CLARI FI CATI ON OF APPROVAL AUTHORI TY FOR USE OF
PROCEDURES OTHER THAN FULL AND OPEN COWPETI Tl ON.

Section 2304(f)(1)(B)(i) of title 10, United States Code, is
anended by inserting before the sem colon at the end the foll ow ng:
“or by an official referred to in clause (ii), (iii), or (iv)'.
SEC. 1004. TASK AND DELI VERY ORDER CONTRACTS.

(a) AUTHORITY- (1) Chapter 137 of title 10, United States Code
is amended by inserting after section 2304 the foll owi ng new
sections:

"Sec. 2304a. Task and delivery order contracts: general authority

“(a) AUTHORITY TO AWARD- Subject to the requirenents of this
section, section 2304c of this title, and other applicable |aw, the
head of an agency may enter into a task or delivery order contract
(as defined in section 2304d of this title) for procurenent of
services or property.

“(b) SOLICITATION- The solicitation for a task or delivery order
contract shall include the foll ow ng:

(1) The period of the contract, including the nunber of
options to extend the contract and the period for which the
contract may be extended under each option, if any.

“(2) The maxi mum quantity or dollar value of the services or
property to be procured under the contract.

"(3) A statement of work, specifications, or other
description that reasonably describes the general scope,
nature, conplexity, and purposes of the services or property to
be procured under the contract.

“(c) APPLI CABILITY OF RESTRI CTI ON ON USE OF NONCOWPETI TI VE
PROCEDURES- The head of an agency may use procedures other than
conpetitive procedures to enter into a task or delivery order
contract under this section only if an exception in subsection (c)
of section 2304 of this title applies to the contract and the use
of such procedures is approved in accordance with subsection (f) of
such secti on.

“(d) SINGLE AND MULTI PLE CONTRACT AWARDS- (1) The head of an
agency may exercise the authority provided in this section--

"(A) to award a single task or delivery order contract; or

"(B) if the solicitation states that the head of the agency
has the option to do so, to award separate task or delivery
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order contracts for the same or simlar services or property to
two or nore sources.

"(2) No determ nation under section 2304(b) of this title is
required for award of multiple task or delivery order contracts
under paragraph (1) (B)

"(3) The regulations inplenenting this subsection shall--

"(A) establish a preference for awardi ng, to the maxi mum
extent practicable, nultiple task or delivery order contracts
for the same or simlar services or property under the
aut hority of paragraph (1)(B); and

"(B) establish criteria for determ ning when award of
multiple task or delivery order contracts would not be in the
best interest of the Federal Governnent.

“(e) CONTRACT MODI FI CATI ONS- A task or delivery order nmay not
i ncrease the scope, period, or maximum val ue of the task or
delivery order contract under which the order is issued. The scope,
peri od, or maxi num val ue of the contract may be increased only by
nodi fication of the contract.

“(f) INAPPLI CABI LI TY TO CONTRACTS FOR ADVI SORY AND ASSI STANCE
SERVI CES- Except as otherw se specifically provided in section
2304b of this title, this section does not apply to a task or
delivery order contract for the procurenment of advisory and
assi stance services (as defined in section 1105(g) of title 31).

“(g) RELATIONSHI P TO OTHER CONTRACTI NG AUTHORI TY- Nothing in this
section may be construed to limt or expand any authority of the
head of an agency or the Administrator of General Services to enter
into schedule, nultiple award, or task or delivery order contracts
under any other provision of |aw
“Sec. 2304b. Task order contracts: advisory and assistance services

“(a) AUTHORITY TO AWARD- (1) Subject to the requirenents of this
section, section 2304c of this title, and other applicable |aw, the
head of an agency may enter into a task order contract (as defined
in section 2304d of this title) for procurenment of advisory and
assi stance services.

"(2) The head of an agency nay enter into a task order contract
for procurenent of advisory and assistance services only under the
authority of this section.

“(b) LIM TATI ON ON CONTRACT PERI OD- The period of a task order
contract entered into under this section, including all periods of
ext ensi ons of the contract under options, nodifications, or
ot herwi se, may not exceed five years unless a |longer period is
specifically authorized in a law that is applicable to such contract.

“(c) CONTENT OF NOTICE- The notice required by section 18 of the
O fice of Federal Procurenent Policy Act (41 U S.C. 416) and
section 8(e) of the Small Business Act (15 U S.C. 637(e)) shal
reasonably and fairly describe the general scope, magnitude, and
duration of the proposed task order contract in a manner that woul d
reasonably enable a potential offeror to decide whether to request
the solicitation and consider submtting an offer

"(d) REQUI RED CONTENT OF SOLI Cl TATI ON AND CONTRACT- (1) The

solicitation for the proposed task order contract shall include the
i nformati on (regardi ng services) described in section 2304a(b) of
this title.

"(2) Atask order contract entered into under this section shal
contain the sane information that is required by paragraph (1) to
be included in the solicitation of offers for that contract.

“(e) MULTIPLE AWARDS- (1) The head of an agency may, on the basis
of one solicitation, award separate task order contracts under this
section for the sane or simlar services to two or nore sources if
the solicitation states that the head of the agency has the option
to do so.

“(2) If, inthe case of a task order contract for advisory and
assi stance services to be entered into under this section, the
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contract period is to exceed three years and the contract anount is
estimated to exceed $10, 000, 000 (including all options), the
solicitation shall--

"(A) provide for a nultiple award authorized under paragraph
(1); and

“(B) include a statenment that the head of the agency may al so
elect to award only one task order contract if the head of the
agency determines in witing that only one of the offerers is
capabl e of providing the services required at the |evel of
quality required.

“(3) Paragraph (2) does not apply in the case of a solicitation
for which the head of the agency concerned deternmines in witing
t hat, because the services required under the task order contract
are unique or highly specialized, it is not practicable to award
nore than one contract.

“(f) CONTRACT MODI FI CATIONS- (1) A task order may not increase
t he scope, period, or maxi mumvalue of the task order contract
under which the order is issued. The scope, period, or maximm
val ue of the contract may be increased only by nodification of the
contract.

“(2) Unless use of procedures other than conpetitive procedures
is authorized by an exception in subsection (c) of section 2304 of
this title and approved in accordance with subsection (f) of such
section, conpetitive procedures shall be used for nmaking such a
nodi fi cati on.

"(3) Notice regarding the nodification shall be provided in
accordance with section 18 of the Ofice of Federal Procurenent
Policy Act (41 U S.C. 416) and section 8(e) of the Small Business
Act (15 U.S.C. 637(e)).

“(g) CONTRACT EXTENSI ONS- (1) Notwithstanding the limtation on
the contract period set forth in subsection (b) or in a
solicitation or contract pursuant to subsection (e), a task order
contract entered into by the head of an agency under this section
may be extended on a sol e-source basis for a period not exceedi ng
six months if the head of such agency determ nes that--

"(A) the award of a follow on contract has been del ayed by
ci rcunst ances that were not reasonably foreseeable at the tine
the initial contract was entered into; and

"(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and
commencenent of performance under, the foll owon contract.

"(2) A task order contract nmay be extended under the authority of
paragraph (1) only once and only in accordance with the limtations
and requirements of this subsection.

“(h) I NAPPLI CABI LI TY TO CERTAI N CONTRACTS- This section does not
apply to a contract for the acquisition of property or services
that includes acquisition of advisory and assi stance services if
the head of an agency entering into such contract determ nes that,
under the contract, advisory and assistance services are
necessarily incident to, and not a significant conponent of, the
contract.

(i) ADVI SORY AND ASSI STANCE SERVI CES DEFINED- In this section
the term “advi sory and assi stance services' has the nmeani ng given
such termin section 1105(g) of title 31
“Sec. 2304c. Task and delivery order contracts: orders

“(a) | SSUANCE OF ORDERS- The foll owi ng actions are not required
for issuance of a task or delivery order under a task or delivery
order contract:

(1) A separate notice for such order under section 18 of the
O fice of Federal Procurenent Policy Act (41 U . S.C. 416) or
section 8(e) of the Small Business Act (15 U S.C. 637(e)).

"(2) Except as provided in subsection (b), a conpetition (or
a wai ver of conpetition approved in accordance with section
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2304(f) of this title) that is separate fromthat used for
entering into the contract.

“(b) MULTI PLE AWARD CONTRACTS- When multiple task or delivery
order contracts are awarded under section 2304a(d)(1)(B) or
2304b(e) of this title, all contractors awarded such contracts
shall be provided a fair opportunity to be considered, pursuant to
procedures set forth in the contracts, for each task or delivery
order in excess of $2,500 that is to be issued under any of the
contracts unl ess--

(1) the agency's need for the services or property ordered
is of such unusual urgency that providing such opportunity to
all such contractors would result in unacceptable delays in
fulfilling that need,;

“(2) only one such contractor is capable of providing the
services or property required at the level of quality required
because the services or property ordered are unique or highly
speci al i zed;

"(3) the task or delivery order should be issued on a
sol e-source basis in the interest of econony and efficiency
because it is a logical followon to a task or delivery order
al ready issued on a conpetitive basis; or

(4) it is necessary to place the order with a particul ar
contractor in order to satisfy a m ni mum guar ant ee.

“(c) STATEMENT OF WORK- A task or delivery order shall include a
statement of work that clearly specifies all tasks to be perforned
or property to be delivered under the order

“(d) PROTESTS- A protest is not authorized in connection with the
i ssuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope,
peri od, or maxi num val ue of the contract under which the order is
i ssued.

“(e) TASK AND DELI VERY ORDER OVBUDSMAN- Each head of an agency
who awards nultiple task or delivery order contracts pursuant to
section 2304a(d)(1)(B) or 2304b(e) of this title shall appoint or
designate a task and delivery order onmbudsman who shall be
responsi ble for reviewing conplaints fromthe contractors on such
contracts and ensuring that all of the contractors are afforded a
fair opportunity to be considered for task or delivery orders when
requi red under subsection (b). The task and delivery order
onbudsman shall be a senior agency official who is independent of
the contracting officer for the contracts and may be the agency's
conpetition advocate.

“(f) APPLICABILITY- This section applies to task and delivery
order contracts entered into under sections 2304a and 2304b of this
title.

“Sec. 2304d. Task and delivery order contracts: definitions

“In sections 2304a, 2304b, and 2304c of this title:

(1) The term “task order contract' nmeans a contract for
services that does not procure or specify a firmaquantity of
services (other than a mni num or maxi mum quantity) and that
provi des for the issuance of orders for the performance of
tasks during the period of the contract.

"(2) The term “delivery order contract' neans a contract for
property that does not procure or specify a firmquantity of
property (other than a m ni mum or maxi mum quantity) and that
provi des for the issuance of orders for the delivery of
property during the period of the contract.'.

(2) The table of sections at the beginning of such chapter is
anended by inserting after the itemrelating to section 2304 the
foll owi ng new itens:

"2304a. Task and delivery order contracts: general authority.
" 2304b. Task order contracts: advisory and assi stance services.
"2304c. Task and delivery order contracts: orders.
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©2304d. Task and delivery order contracts: definitions.'.

(b) REPEAL OF SUPERSEDED PROVI SI ON- Section 2304 of title 10
United States Code, is amended by striking out subsection (j).

(c) CONFORM NG AMENDMENT FOR PROFESSI ONAL AND TECHNI CAL SERVI CES-
Section 2331 of title 10, United States Code, is anended by
stri king out subsection (c).

(d) PROVI SI ONS NOT AFFECTED- Not hing in section 2304a, 2304b
2304c, or 2304d of title 10, United States Code, as added by
subsection (a), and nothing in the amendnents nmade by subsections
(b) and (c), shall be construed as nodi fying or superseding, or as
intended to inpair or restrict, authorities or responsibilities
under - -

(1) the Brooks Automatic Data Processing Act (section 111 of
t he Federal Property and Adm nistrative Services Act of 1949
(40 U.S.C. 759)):;: and
(2) the Brooks Architect-Engineers Act (title I X of the
Federal Property and Adm nistrative Services Act of 1949 (40
US. C 541 et seq.)).
SEC. 1005. ACQUI SI TI ON OF EXPERT SERVI CES.
Section 2304(c)(3) of title 10, United States Code, is anended--
(1) by striking out "or (B)' and inserting in lieu thereof

“(B)'; and
(2) by inserting before the sem colon at the end the
following: *, or (C) to procure the services of an expert for

use, in any litigation or dispute (including any reasonably
foreseeable litigation or dispute) involving the Federa
Government, in any trial, hearing, or proceedi ng before any
court, adm nistrative tribunal, or agency, or in any part of an
alternative dispute resol ution process, whether or not the
expert is expected to testify'.
SUBPART B- - PLANNI NG SOLI Cl TATI ON, EVALUATI ON, AND AWARD

SEC. 1011. SOURCE SELECTI ON FACTORS.

(a) CONTENT OF SOLI ClI TATI ON- Paragraph (2) of section 2305(a) of
title 10, United States Code, is anended--

(1) in subparagraph (A)(i)--

(A) by striking out “(and significant subfactors)' and
inserting in lieu thereof “and significant subfactors'; and

(B) by striking out “cost- or price-related factors, and
noncost- or nonprice-related factors' and inserting in lieu
t hereof “cost-related or price-related factors and
subfactors, and noncost-related or nonprice-related factors
and subfactors';

(2) in subparagraph (A)(ii), by striking out "(and
subfactors)' and inserting "and subfactors'; and

(3) in subparagraph (B)(ii), by anending subclause (1) to
read as foll ows:

(1) either a statenent that the proposals are intended
to be evaluated with, and award nade after, discussions
with the offerors, or a statenent that the proposals are
intended to be evaluated, and award nade, w thout
di scussions with the offerors (other than discussions
conducted for the purpose of mnor clarification) unless
di scussions are determned to be necessary; and'.

(b) EVALUATI ON FACTORS- Such section is further anended by
striking out paragraph (3) and inserting in lieu thereof the
fol | owi ng:

"(3)(A) In prescribing the evaluation factors to be included in
each solicitation for conpetitive proposals, the head of an agency--

(i) shall clearly establish the relative inportance assigned
to the evaluation factors and subfactors, including the quality
of the product or services to be provided (including technica
capabi lity, nmanagenment capability, prior experience, and past
performance of the offeror);
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“(ii) shall include cost or price to the Federal CGovernnent
as an evaluation factor that nust be considered in the
eval uation of proposals; and

“(iii) shall disclose to offerors whether all eval uation
factors other than cost or price, when conbined, are--

(1) significantly nore inmportant than cost or price;

“(I'l) approximately equal in inportance to cost or p
rice;, or

“(I'11) significantly less inportant than cost or price.

“(B) The regulations inplenenting clause (iii) of subparagraph
(A) may not define the terms “significantly nore inportant' and
“significantly less inportant' as specific nunmeric weights that
woul d be applied uniformy to all solicitations or a class of
solicitations.

“(4) Nothing in this subsection prohibits an agency fronm -

“(A) providing additional information in a solicitation
i ncluding nuneric weights for all evaluation factors and
subfactors on a case-by-case basis; or

"(B) stating in a solicitation that award will be nade to the
of feror that nmeets the solicitation's nandatory requirenments at
the | owest cost or price.".

SEC. 1012. SCOLI Cl TATI ON PROVI SI ON REGARDI NG EVALUATI ON OF PURCHASE
OPTI ONS.

Subsection (a) of section 2305 of title 10, United States Code,
as anended by section 1011, is further anended by adding at the end
the foll owi ng new paragraph

"(5) The head of an agency, in issuing a solicitation for a
contract to be awarded using sealed bid procedures, may not include
in such solicitation a clause providing for the eval uation of
prices for options to purchase additional property or services
under the contract unless the head of the agency has determ ned
that there is a reasonable |ikelihood that the options will be
exercised.'.

SEC. 1013. PROWVPT NOTI CE OF AWARD.

(a) SEALED BI D PROCEDURES- Par agraph (3) of section 2305(b) of
title 10, United States Code, is anended--

(1) in the last sentence, by striking out “transmtting
witten notice' and inserting in lieu thereof “transmtting, in
witing or by electronic neans, notice'; and

(2) by adding at the end the following: "Wthin three days
after the date of contract award, the head of the agency shal
notify, in witing or by electronic neans, each bidder not
awarded the contract that the contract has been awarded.'.

(b) COWPETI Tl VE PROPCSALS PROCEDURES- Paragraph (4)(B) of such
section is anmended in the second sentence--

(1) by striking out "transmtting witten notice' and
inserting in lieu thereof “transmtting, in witing or by
el ectroni c neans, notice'; and

(2) by striking out “shall pronptly notify' and inserting in
lieu thereof ", within three days after the date of contract
award, shall notify, in witing or by electronic neans,"'.

SEC. 1014. POST- AWARD DEBRI EFI NGS

Section 2305(b) of title 10, United States Code, is anended--

(1) by redesignating paragraph (5) as paragraph (6); and

(2) by inserting after paragraph (4) the foll owi ng new
par agraph (5):

“(5)(A) Wen a contract is awarded by the head of an agency on
the basis of conpetitive proposals, an unsuccessful offeror, upon
witten request received by the agency within 3 days after the date
on whi ch the unsuccessful offeror receives the notification of the
contract award, shall be debriefed and furnished the basis for the
sel ection decision and contract award. The head of the agency shal
debrief the offeror within, to the maxi mum extent practicable, five
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days after receipt of the request by the agency.

"(B) The debriefing shall include, at a m ninmunt-

(i) the agency's evaluation of the significant weak or
deficient factors in the offeror's offer

“(ii) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overal
eval uated cost and technical rating of the offer of the
debriefed offeror;

“(iii) the overall ranking of all offers;

“(iv) a sutmmary of the rationale for the award;

“(v) in the case of a proposal that includes a comercial
itemthat is an end itemunder the contract, the nmake and nodel
of the item being provided in accordance with the offer of the
contractor awarded the contract; and

“(vi) reasonabl e responses to rel evant questions posed by the
debriefed offeror as to whether source selection procedures set
forth in the solicitation, applicable regulations, and other
applicable authorities were foll owed by the agency.

"(C) The debriefing may not include point-by-point conparisons of
the debriefed offeror's offer with other offers and may not
di scl ose any information that is exenpt from disclosure under
section 552(b) of title 5.

(D) Each solicitation for conpetitive proposals shall include a
statenment that information described in subparagraph (B) may be
di scl osed in post-award debriefings.

"(E) If, within one year after the date of the contract award and
as a result of a successful procurenent protest, the agency seeks
to fulfill the requirenent under the protested contract either on
the basis of a new solicitation of offers or on the basis of new
best and final offers requested for that contract, the agency shal
make available to all offerors--

(i) the information provided in debriefings under this
par agraph regarding the offer of the contractor awarded the
contract; and

“(ii) the same information that woul d have been provided to
the original offerors.

"(F) The contracting officer shall include a summary of the
debriefing in the contract file.".

SEC. 1015. PROTEST FI LE

Section 2305 of title 10, United States Code, is anmended by
adding at the end the foll owi ng new subsecti on

“(e) PROTEST FILE- (1) If, in the case of a solicitation for a
contract issued by, or an award or proposed award of a contract by,
the head of an agency, a protest is filed pursuant to the
procedures in subchapter V of chapter 35 of title 31 and an actua
or prospective offeror so requests, a file of the protest shall be
establ i shed by the procuring activity and reasonabl e access shal
be provided to actual or prospective offerors.

“(2) Information exenpt from disclosure under section 552 of
title 5 may be redacted in a file established pursuant to paragraph
(1) unless an applicable protective order provides otherw se.

"(3) Regulations inplenenting this subsection shall be consistent
with the regul ations regardi ng the preparati on and subm ssion of an
agency's protest file (the so-called “rule 4 file') for protests to
the General Services Board of Contract Appeals under section 111 of
the Federal Property and Administrative Services Act of 1949 (41
US C 759).".

SEC. 1016. AGENCY ACTI ONS ON PROTESTS

Section 2305 of title 10, United States Code, as anmended by
section 1015, is further anmended by adding at the end the foll ow ng
new subsecti on

“(f) AGENCY ACTIONS ON PROTESTS- If, in connection with a
protest, the head of an agency determines that a solicitation
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proposed award, or award does not conply with the requirenents of
| aw or regul ation, the head of the agency--

(1) may take any action set out in subparagraphs (A) through
(F) of subsection (b)(1) of section 3554 of title 31; and

"(2) may pay costs described in paragraph (1) of section
3554(c) of title 31 within the limts referred to in paragraph
(2) of such section.'.

SUBPART C- - KI NDS OF CONTRACTS
SEC. 1021. REPEAL OF REQUI REMENT FOR SECRETARI AL DETERM NATI ON
REGARDI NG USE OF COST TYPE OR | NCENTI VE CONTRACT
Subsection (c) of section 2306 of title 10, United States Code,
i s repeal ed.
SEC. 1022. REVI SI ON AND REORGANI ZATI ON OF MULTI YEAR CON- TRACTI NG
AUTHORI TY.

(a) IN GENERAL- (1) Chapter 137 of title 10, United States Code,
is amended by inserting after section 2306a the follow ng new
section:

“Sec. 2306b. Multiyear contracts

“(a) IN GENERAL- To the extent that funds are otherw se avail abl e
for obligation, the head of an agency may enter into nultiyear
contracts for the purchase of property whenever the head of that
agency finds--

(1) that the use of such a contract will result in
substantial savings of the total anticipated costs of carrying
out the programthrough annual contracts;

“(2) that the mininumneed for the property to be purchased
is expected to remain substantially unchanged during the
contenpl ated contract period in terns of production rate,
procurenent rate, and total quantities;

"(3) that there is a reasonabl e expectation that throughout
the contenpl ated contract period the head of the agency wll
request funding for the contract at the level required to avoid
contract cancel | ati on;

“(4) that there is a stable design for the property to be
acquired and that the technical risks associated with such
property are not excessive;

"(5) that the estimates of both the cost of the contract and
the antici pated cost avoi dance through the use of a multiyear
contract are realistic; and

"(6) in the case of a purchase by the Departnent of Defense,
that the use of such a contract will pronote the nationa
security of the United States.

“(b) REGULATIONS- (1) Each official nanmed in paragraph (2) shal
prescribe acquisition regulations for the agency or agenci es under
the jurisdiction of such official to pronote the use of nultiyear
contracting as authorized by subsection (a) in a manner that will
all ow the nost efficient use of nmultiyear contracting.

"(2)(A) The Secretary of Defense shall prescribe the regul ations
applicable to the Departnment of Defense.

"(B) The Secretary of Transportation shall prescribe the
regul ati ons applicable to the Coast Guard, except that the
regul ati ons prescribed by the Secretary of Defense shall apply to
the Coast Guard when it is operating as a service in the Navy.

"(C) The Administrator of the National Aeronautics and Space
Admi ni stration shall prescribe the regul ations applicable to the
Nati onal Aeronautics and Space Adm nistration

“(c) CONTRACT CANCELLATI ONS- The regul ati ons may provide for
cancel l ation provisions in nultiyear contracts to the extent that
such provisions are necessary and in the best interests of the
United States. The cancell ation provisions may include
consi deration of both recurring and nonrecurring costs of the
contractor associated with the production of the itenms to be
del i vered under the contract.
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" (d) PARTI Cl PATI ON BY SUBCONTRACTORS, VENDORS, AND SUPPLI ERS- In
order to broaden the defense industrial base, the regul ati ons shal
provide that, to the extent practicable--

(1) multiyear contracting under paragraph (1) shall be used
in such a manner as to seek, retain, and pronote the use under
such contracts of comnpani es that are subcontractors, vendors,
or suppliers; and

“(2) upon accrual of any paynent or other benefit under such
a multiyear contract to any subcontractor, vendor, or supplier
conpany participating in such contract, such payment or benefit
shal |l be delivered to such conpany in the nost expeditious
manner practicable.

“(e) PROTECTI ON OF EXI STI NG AUTHORI TY- The regul ati ons shal
provide that, to the extent practicable, the admnistration of this
section, and of the regul ations prescribed under this section,
shall not be carried out in a manner to preclude or curtail the
existing ability of an agency--

(1) to provide for conpetition in the production of itens to
be delivered under such a contract; or

"(2) to provide for termnation of a prinme contract the
performance of which is deficient with respect to cost,
quality, or schedul e.

“(f) CANCELLATI ON OR TERM NATI ON FOR | NSUFFI CI ENT FUNDI NG I n the
event funds are not nmade available for the continuation of a
contract made under this section into a subsequent fiscal year, the
contract shall be canceled or term nated. The costs of cancellation
or termnation may be paid from-

(1) appropriations originally available for the perfornance
of the contract concerned,

“(2) appropriations currently available for procurenent of
the type of property concerned, and not otherw se obligated; or

"(3) funds appropriated for those paynents.

"(g) CONTRACT CANCELLATI ON CEI LI NGS EXCEEDI NG $100, 000, 000-

Bef ore any contract described in subsection (a) that contains a

cl ause setting forth a cancellation ceiling in excess of

$100, 000, 000 nmay be awarded, the head of the agency concerned shal
give witten notification of the proposed contract and of the
proposed cancellation ceiling for that contract to the Conmittees
on Armed Services and on Appropriations of the Senate and House of
Represent ati ves, and such contract may not then be awarded unti
the end of a period of 30 days begi nning on the date of such
notification.

“(h) DEFENSE ACQUI SI TI ONS OF WEAPON SYSTEMS- I n the case of the
Depart ment of Defense, the authority under subsection (a) includes
authority to enter into the following nultiyear contracts in
accordance with this section:

(1) Anultiyear contract for the purchase of a weapon
system itens and services associated with a weapon system and
| ogi stics support for a weapon system

"(2) A nultiyear contract for advance procurenent of
conponents, parts, and materials necessary to the manufacture
of a weapon system including a multiyear contract for such
advance procurenent that is entered into in order to achieve
econom c-1 ot purchases and nore efficient production rates.

" (i) DEFENSE ACQUI SI TI ONS SPECI FI CALLY AUTHORI ZED BY LAW (1) A
mul tiyear contract may not be entered into for any fiscal year
under this section for a defense acquisition programthat has been
specifically authorized by law to be carried out using nultiyear
contract authority unless each of the followi ng conditions is
sati sfied:

"(A) The Secretary of Defense certifies to Congress that the
current five-year defense programfully funds the support costs
associated with the nultiyear program
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"(B) The proposed nultiyear contract provides for production
at not less than m ni mum econom c rates given the existing
tooling and facilities.

(2) If for any fiscal year a nultiyear contract to be entered
into under this section is authorized by |aw for a particul ar
procurenent program and that authorization is subject to certain
conditions established by Iaw (including a condition as to cost
savi ngs to be achi eved under the multiyear contract in conparison
to specified other contracts) and if it appears (after negotiations
with contractors) that such savings cannot be achi eved, but that
substanti al savings could neverthel ess be achi eved t hrough the use
of a multiyear contract rather than specified other contracts, the
President may submit to Congress a request for relief fromthe
speci fied cost savings that must be achi eved through nultiyear
contracting for that program Any such request by the President
shal | include details about the request for a multiyear contract,

i ncluding details about the negotiated contract ternms and conditions.

“(j) DEFENSE CONTRACT OPTI ONS FOR VARYI NG QUANTI TI ES- The
Secretary of Defense may instruct the Secretary of the mlitary
department concerned to incorporate into a proposed nultiyear
contract negotiated priced options for varying the quantities of
end itens to be procured over the period of the contract.

" (k) I NAPPLI CABI LI TY TO AUTOVATI C DATA PROCESSI NG CONTRACTS- Thi s
section does not apply to contracts for the purchase of property to
whi ch section 111 of the Federal Property and Admi nistrative
Services Act of 1949 (40 U.S.C. 759) applies.

(1) MULTI YEAR CONTRACT DEFI NED- For the purposes of this
subsection, a nultiyear contract is a contract for the purchase of
property or services for nore than one, but not nore than five,
program years. Such a contract may provide that performance under
the contract during the second and subsequent years of the contract
is contingent upon the appropriation of funds and (if it does so
provide) may provide for a cancellation paynment to be made to the
contractor if such appropriations are not nade.'.

(2) The table of sections at the beginning of such chapter is
anended by inserting after the itemrelating to section 2306a the
fol | owi ng:
©2306b. Multiyear contracts.'.

(b) CONFORM NG CROSS REFERENCE- Subsection (h) of section 2306 of
title 10, United States Code, is anmended to read as foll ows:

“(h) Multiyear contracting authority is provided in section 2306b
of this title.".

SUBPART D- - M SCELLANEQUS
SEC. 1031. REPEAL OF REQUI REMENT FOR ANNUAL REPORT BY ADVOCATES FOR
COVPETI Tl ON.
Subsection (c) of section 2318 of title 10, United States Code,
i s repeal ed.
PART |1--CIVILI AN AGENCY ACQUI SI TI ONS
SUBPART A- - COVPETI TI ON REQUI REMENTS
SEC. 1051. REFERENCES TO FEDERAL ACQUI SI TI ON REGULATI ON.

Section 303 of the Federal Property and Admi nistrative Services
Act of 1949 (41 U.S.C. 253) is anended--

(1) in subsection (a)(1)(A), by striking out “nodifications
and all that follows through “of 1984' and inserting in lieu
t hereof " Federal Acquisition Regulation'; and

(2) in subsection (g)(1), by striking out “regul ations
nodi fied" and all that follows through “of 1984,' and inserting
in lieu thereof "Federal Acquisition Regulation'.

SEC. 1052. ESTABLI SHVENT OR MAI NTENANCE OF ALTERNATI VE SOURCES OF
SUPPLY.

(a) ADDI TI ONAL JUSTI FI CATI ON FOR ESTABLI SHI NG OR MAI NTAI NI NG
ALTERNATI VE SOURCES- Section 303(b)(1) of the Federal Property and
Admi ni strative Services Act of 1949 (41 U S.C. 253(b)(1)) is
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amended- -

(1) by striking out “or' at the end of subparagraph (B);

(2) by striking out the period at the end of subparagraph (CQ
and inserting in lieu thereof a sem col on; and

(3) by adding at the end the foll owi ng new subparagr aphs:

(D) would ensure the continuous availability of a reliable
source of supply of such property or service;

"(E) would satisfy projected needs for such property or
service determned on the basis of a history of high demand for
the property or service; or

"(F) in the case of nmedical supplies, safety supplies, or
energency supplies, would satisfy a critical need for such
supplies.".

(b) PRCHI BI TI ON ON USE OF CLASSES OF PURCHASES OR CONTRACTS-
Section 303(b) of the Federal Property and Adm ni strative Services
Act of 1949 (41 U.S.C. 253(b)) is amended by adding at the end the
fol | owi ng:

“(4) A determ nation under paragraph (1) may not be nmade for a
cl ass of purchases or contracts.'.

SEC. 1053. CLARI FI CATI ON OF APPROVAL AUTHORI TY FOR USE OF
PROCEDURES OTHER THAN FULL AND OPEN COWPETI Tl ON.

Section 303(f)(1)(B)(i) of the Federal Property and
Admi ni strative Services Act of 1949 (41 U S.C. 253(f)(1)(B)(i)) is
anended by inserting before the sem colon at the end the foll ow ng:
“or by an official referred to in clause (ii), (iii), or (iv)'.
SEC. 1054. TASK AND DELI VERY ORDER CONTRACTS.

(a) AUTHORITY- Title 11l of the Federal Property and
Admi ni strative Services Act of 1949 (41 U. S.C. 251 et seq.) is
anended by inserting after section 303G the foll owi ng new sections:
"SEC. 303H TASK AND DELI VERY ORDER CONTRACTS: GENERAL AU- THORITY.

“(a) AUTHORITY TO AWARD- Subject to the requirenents of this
section, section 303J, and other applicable |law, the head of an
executive agency may enter into a task or delivery order contract
(as defined in section 303K) for procurenent of services or property.

“(b) SOLICITATION- The solicitation for a task or delivery order
contract shall include the foll ow ng:

(1) The period of the contract, including the nunber of
options to extend the contract and the period for which the
contract may be extended under each option, if any.

“(2) The maxi mum quantity or dollar value of the services or
property to be procured under the contract.

"(3) A statement of work, specifications, or other
description that reasonably describes the general scope,
nature, conplexity, and purposes of the services or property to
be procured under the contract.

“(c) APPLI CABILITY OF RESTRI CTI ON ON USE OF NONCOWPETI TI VE
PROCEDURES- The head of an executive agency nay use procedures
ot her than conpetitive procedures to enter into a task or delivery
order contract under this section only if an exception in
subsection (c) of section 303 applies to the contract and the use
of such procedures is approved in accordance with subsection (f) of
such secti on.

“(d) SINGLE AND MULTI PLE CONTRACT AWARDS- (1) The head of an
executive agency nmay exercise the authority provided in this
section- -

"(A) to award a single task or delivery order contract; or

"(B) if the solicitation states that the head of the
executive agency has the option to do so, to award separate
task or delivery order contracts for the same or simlar
services or property to two or nore sources.

"(2) No determ nation under section 303(b) is required for an
award of nultiple task or delivery order contracts under paragraph

(1)(B).
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"(3) The regulations inplenenting this subsection shall--

"(A) establish a preference for awardi ng, to the maxi mum
extent practicable, nultiple task or delivery order contracts
for the same or simlar services or property under the
aut hority of paragraph (1)(B); and

"(B) establish criteria for determ ning when award of
multiple task or delivery order contracts would not be in the
best interest of the Federal Governnent.

“(e) CONTRACT MODI FI CATI ONS- A task or delivery order nmay not
i ncrease the scope, period, or maxi mum val ue of the task or
delivery order contract under which the order is issued. The scope,
peri od, or maxi num val ue of the contract may be increased only by
nodi fication of the contract.

“(f) INAPPLI CABI LI TY TO CONTRACTS FOR ADVI SORY AND ASSI STANCE
SERVI CES- Except as otherw se specifically provided in section
3031, this section does not apply to a task or delivery order
contract for the acquisition of advisory and assi stance services
(as defined in section 1105(g) of title 31, United States Code).

“(g) RELATI ONSHI P TO OTHER CONTRACTI NG AUTHORI TY- Nothing in this
section may be construed to limt or expand any authority of the
head of an executive agency or the Adm nistrator of General
Services to enter into schedule, nultiple award, or task or
delivery order contracts under any other provision of |aw
"SEC. 303l. TASK ORDER CONTRACTS: ADVI SORY AND ASSI STANCE SERVI CES.

“(a) AUTHORITY TO AWARD- (1) Subject to the requirenents of this
section, section 303J, and other applicable law, the head of an
executive agency may enter into a task order contract (as defined
in section 303K) for procurenent of advisory and assistance services.

"(2) The head of an executive agency may enter into a task order
contract for advisory and assistance services only under the
authority of this section.

“(b) LIM TATI ON ON CONTRACT PERI OD- The period of a task order
contract entered into under this section, including all periods of
ext ensi ons of the contract under options, nodifications, or
ot herwi se, may not exceed five years unless a |onger period is
specifically authorized in a law that is applicable to such contract.

“(c) CONTENT OF NOTICE- The notice required by section 18 of the
O fice of Federal Procurenent Policy Act (41 U . S.C. 416) and
section 8(e) of the Small Business Act (15 U S.C. 637(e)) shal
reasonably and fairly describe the general scope, magnitude, and
duration of the proposed task order contract in a manner that woul d
reasonably enable a potential offeror to decide whether to request
the solicitation and consider submtting an offer

"(d) REQUI RED CONTENT OF SOLI Cl TATI ON AND CONTRACT- (1) The
solicitation shall include the information (regardi ng services)
described in section 303H(b).

"(2) Atask order contract entered into under this section shal
contain the sane information that is required by paragraph (1) to
be included in the solicitation of offers for that contract.

“(e) MULTIPLE AWARDS- (1) The head of an executive agency may, on
the basis of one solicitation, award separate task order contracts
under this section for the same or simlar services to two or nore
sources if the solicitation states that the head of the executive
agency has the option to do so.

“(2) If, in the case of a task order contract for advisory and
assi stance services to be entered into under the authority of this
section, the contract period is to exceed three years and the
contract anount is estinated to exceed $10, 000, 000 (i ncluding al
options), the solicitation shall--

"(A) provide for a nultiple award authorized under paragraph
(1); and

"(B) include a statenent that the head of the executive
agency may also elect to award only one task order contract if
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the head of the executive agency determines in witing that
only one of the offerers is capable of providing the services
required at the level of quality required.

"(3) Paragraph (2) does not apply in the case of a solicitation
for which the head of the executive agency concerned determ nes in
witing that, because the services required under the contract are
uni que or highly specialized, it is not practicable to award nore
t han one contract.

“(f) CONTRACT MODI FI CATIONS- (1) A task order may not increase
t he scope, period, or maxi mumvalue of the task order contract
under which the order is issued. The scope, period, or maximm
val ue of the contract may be increased only by nodification of the
contract.

"(2) Unless use of procedures other than conpetitive procedures
is authorized by an exception in subsection (c) of section 303 and
approved in accordance with subsection (f) of such section
conpetitive procedures shall be used for making such a nodification

"(3) Notice regarding the nodification shall be provided in
accordance with section 18 of the Ofice of Federal Procurenent
Policy Act (41 U S.C. 416) and section 8(e) of the Small Business
Act (15 U.S.C. 637(e)).

“(g) CONTRACT EXTENSI ONS- (1) Notwithstanding the limtation on
the contract period set forth in subsection (b) or in a
solicitation or contract pursuant to subsection (e), a contract
entered into by the head of an executive agency under this section
may be extended on a sol e-source basis for a period not exceedi ng
six months if the head of such executive agency determ nes that--

"(A) the award of a follow on contract has been del ayed by
ci rcunst ances that were not reasonably foreseeable at the tine
the initial contract was entered into; and

"(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and
commencenent of performance under, the foll owon contract.

"(2) A task order contract nmay be extended under the authority of
paragraph (1) only once and only in accordance with the limtations
and requirements of this subsection.

“(h) I NAPPLI CABI LI TY TO CERTAI N CONTRACTS- This section does not
apply to a contract for the acquisition of property or services
that includes acquisition of advisory and assi stance services if
t he head of the executive agency entering into such contract
determ nes that, under the contract, advisory and assistance
services are necessarily incident to, and not a significant
conmponent of, the contract.

(i) ADVI SORY AND ASSI STANCE SERVI CES DEFINED- In this section
the term “advi sory and assi stance services' has the nmeani ng given
such termin section 1105(g) of title 31, United States Code.

"SEC. 303J. TASK AND DELI VERY ORDER CONTRACTS: ORDERS.

“(a) | SSUANCE OF ORDERS- The foll owi ng actions are not required
for issuance of a task or delivery order under a task or delivery
order contract:

(1) A separate notice for such order under section 18 of the
O fice of Federal Procurenent Policy Act (41 U . S.C. 416) or
section 8(e) of the Small Business Act (15 U S.C. 637(e)).

"(2) Except as provided in subsection (b), a conpetition (or
a wai ver of conpetition approved in accordance with section
303(f)) that is separate fromthat used for entering into the
contract.

“(b) MULTI PLE AWARD CONTRACTS- When nultiple contracts are
awar ded under section 303H(d)(1)(B) or 303lI(e), all contractors
awar ded such contracts shall be provided a fair opportunity to be
consi dered, pursuant to procedures set forth in the contracts, for
each task or delivery order in excess of $2,500 that is to be
i ssued under any of the contracts unl ess--
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(1) the executive agency's need for the services or property
ordered is of such unusual urgency that providing such
opportunity to all such contractors would result in
unacceptabl e delays in fulfilling that need;

“(2) only one such contractor is capable of providing the
services or property required at the level of quality required
because the services or property ordered are unique or highly
speci al i zed;

"(3) the task or delivery order should be issued on a
sol e-source basis in the interest of econony and efficiency
because it is a logical followon to a task or delivery order
al ready issued on a conpetitive basis; or

(4) it is necessary to place the order with a particul ar
contractor in order to satisfy a m ni mum guar ant ee.

“(c) STATEMENT OF WORK- A task or delivery order shall include a
statenment of work that clearly specifies all tasks to be perforned
or property to be delivered under the order

“(d) PROTESTS- A protest is not authorized in connection with the
i ssuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope,
peri od, or maxi num val ue of the contract under which the order is
i ssued.

“(e) TASK AND DELI VERY ORDER OVBUDSMAN- The head of each
executive agency who awards nultiple task or delivery order
contracts pursuant to section 303H(d)(1)(B) or 303I(e) shal
appoi nt or designate a task and delivery order ombudsman who shal
be responsible for reviewi ng conplaints fromthe contractors on
such contracts and ensuring that all of the contractors are
afforded a fair opportunity to be considered for task or delivery
orders when required under subsection (b). The task and delivery
order onbudsman shall be a senior agency official who is
i ndependent of the contracting officer for the contracts and may be
t he executive agency's conpetition advocate.

“(f) APPLICABILITY- This section applies to task and delivery
order contracts entered into under sections 303H and 303l
"SEC. 303K. TASK AND DELI VERY ORDER CONTRACTS: DEFI NI TI ONS.

“In sections 303H, 303l, and 303J:

(1) The term “task order contract' nmeans a contract for
services that does not procure or specify a firmaquantity of
services (other than a mni num or maxi mum quantity) and that
provi des for the issuance of orders for the performance of
tasks during the period of the contract.

"(2) The term “delivery order contract' neans a contract for
property that does not procure or specify a firmquantity of
property (other than a m ni mum or maxi mum quantity) and that
provi des for the issuance of orders for the delivery of
property during the period of the contract.'.

(b) PROVI SIONS NOT AFFECTED- Not hing in section 303H, 3031, 303J,
or 303K of the Federal Property and Adm nistrative Services Act of
1949, as added by subsection (a), shall be construed as nodifying
or superseding, or as intended to inpair or restrict, authorities
or responsibilities under--

(1) the Brooks Automatic Data Processing Act (section 111 of
t he Federal Property and Adm nistrative Services Act of 1949
(40 U.S.C. 759)):;: and

(2) the Brooks Architect-Engineers Act (title I X of the
Federal Property and Adm nistrative Services Act of 1949 (40
US. C 541 et seq.)).

SEC. 1055. ACQUI SI TI ON OF EXPERT SERVI CES.

(a) EXCEPTION TO REQUI REMENT FOR USE OF COWVPETI Tl VE PROCEDURES-
Section 303(c)(3) of the Federal Property and Adm nistrative
Services Act of 1949 (41 U . S.C. 253(c)) is anmended--

(1) by striking out "or (B)' and inserting in lieu thereof
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“(B)'; and
(2) by inserting before the sem colon at the end the
following: *, or (C) to procure the services of an expert for

use, in any litigation or dispute (including any reasonably
foreseeable litigation or dispute) involving the Federa
Governnent, in any trial, hearing, or proceedi ng before any
court, admnistrative tribunal, or agency, or in any part of an
alternative dispute resol ution process, whether or not the
expert is expected to testify'.

(b) PROCUREMENT NOTI CE- (1) Section 18(c)(1l) of the Ofice of

Federal Procurenent Policy Act (41 U S.C. 416(c)) is anended--

(A) by striking out “or' at the end of subparagraph (D);

(B) by striking out the period at the end of subparagraph (E)
and inserting in lieu thereof *; or'; and

(C by adding at the end the foll ow ng:

"(F) the procurenment is for the services of an expert for use
in any litigation or dispute (including any reasonably
foreseeable litigation or dispute) involving the Federa
Government in any trial, hearing, or proceeding before any
court, adm nistrative tribunal, or agency, or in any part of an
alternative dispute resol ution process, whether or not the
expert is expected to testify.'.

(2) Section 8(g)(1) of the Small Business Act (15 U.S.C. 637(c))
i s anended- -

(A) by striking out “or' at the end of subparagraph (D);

(B) by striking out the period at the end of subparagraph (E)
and inserting in lieu thereof *; or'; and

(C by adding at the end the follow ng:

"(F) the procurenment is for the services of an expert for use
in any litigation or dispute (including preparation for any
foreseeable litigation or dispute) that involves or could
i nvol ve the Federal Governnent in any trial, hearing, or
proceedi ng before any court, administrative tribunal, or
agency, or in any part of an alternative di spute resol ution
process, whether or not the expert is expected to testify."'.

(c) REPEAL O AMENDMENTS TO UNCODI FI ED TI TLE- The fol | owi ng
provi sions of |aw are repeal ed:

(1) Section 532 of Public Law 101-509 (104 Stat. 1470) and
the provision of law set out in quotes in that section

(2) Section 529 of Public Law 102-393 (106 Stat. 1761) and
the matters inserted and added by that section

SUBPART B- - PLANNI NG SOLI Cl TATI ON, EVALUATI ON, AND AWARD

SEC. 1061. SCLICl TATI ON, EVALUATI ON, AND AWARD.

(a) CONTENT OF SOLIClI TATI ON- Subsection (b) of section 303A of
the Federal Property and Administrative Services Act of 1949 (41
U S.C. 253a) is anended--

(1) in paragraph (1)--

(A) by amendi ng subparagraph (A) to read as foll ows:

"(A) all significant factors and significant subfactors
whi ch the executive agency reasonably expects to consider
in evaluating sealed bids (including price) or conpetitive
proposal s (including cost or price, cost-related or
price-related factors and subfactors, and noncost-rel ated
or nonprice-related factors and subfactors); and' ; and

(B) in subparagraph (B), by inserting “and subfactors
after “factors'; and

(2) in paragraph (2)(B), by amending clause (i) to read as
fol | ows:

(i) either a statenent that the proposals are intended
to be evaluated with, and award nade after, discussions
with the offerors, or a statenent that the proposals are
intended to be evaluated, and award nade, w thout
di scussions with the offerors (other than discussions
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conducted for the purpose of mnor clarification) unless
di scussions are determned to be necessary; and'.
(b) EVALUATI ON FACTORS- Such section is further anended by addi ng
at the end the foll owi ng new subsecti ons:
“(c)(1) In prescribing the evaluation factors to be included in
each solicitation for conpetitive proposals, an executive agency--

"(A) shall clearly establish the relative inportance assi gned
to the evaluation factors and subfactors, including the quality
of the product or services to be provided (including technica
capabi lity, nmanagenment capability, prior experience, and past
performance of the offeror);

“(B) shall include cost or price to the Federal Governnent as
an eval uation factor that nust be considered in the eval uation
of proposal s; and

(O shall disclose to offerors whether all eval uation
factors other than cost or price, when conbined, are--

(i) significantly nore inportant than cost or price;
“(ii) approximately equal in inportance to cost or price;
or
(iii) significantly less inportant than cost or price.
“(2) The regul ations inplenenting subparagraph (C) of paragraph
(1) may not define the terms “significantly nore inportant' and
“significantly less inportant' as specific nunmeric weights that
woul d be applied uniformy to all solicitations or a class of
solicitations.
“(d) Nothing in this section prohibits an executive agency front-

(1) providing additional information in a solicitation
i ncluding nuneric weights for all evaluation factors and
subfactors on a case-by-case basis; or

"(2) stating in a solicitation that award will be nade to the
of feror that nmeets the solicitation's nandatory requirenments at
the | owest cost or price.".

(c) EVALUATI ON AND AWARD- Section 303B of the Federal Property
and Admi nistrative Services Act of 1949 (41 U. S.C 253b) is anended--

(1) in subsection (a), by inserting °, and award a contract,"
after “conpetitive proposals';

(2) in subsection (c), by inserting "in accordance with
subsection (a)' in the second sentence after “shall evaluate
the bids'; and

(3) in subsection (d)--

(A) by striking out paragraph (1) and inserting in lieu
t hereof the follow ng:
(1) An executive agency shall evaluate conpetitive proposals in
accordance with subsection (a) and may award a contract--

"(A) after discussions with the offerors, provided that
witten or oral discussions have been conducted with al
responsi ble offerors who submt proposals within the
conpetitive range; or

"(B) based on the proposals received and w thout discussions
with the offerors (other than discussions conducted for the
purpose of minor clarification), if, as required by section
303A(b)(2)(B)(i), the solicitation included a statenent that
proposal s are intended to be eval uated, and award nmade, w thout
di scussi ons, unless discussions are deternm ned to be necessary.';

(B) by striking out paragraphs (2) and (3) and by
redesi gnati ng paragraph (4) as paragraph (2); and
(Q in paragraph (2), as redesignated by subparagraph
(B), by inserting “cost or' before “price' in the first
sent ence.
SEC. 1062. SCLI Cl TATI ON PROVI SI ON REGARDI NG EVALUATI ON OF PURCHASE
OPTI ONS.
Section 303A of the Federal Property and Adm nistrative Services
Act of 1949 (41 U.S.C. 253a), as anended by section 1061, is
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further anmended by adding at the end the foll owi ng new subsection

“(e) An executive agency, in issuing a solicitation for a
contract to be awarded using sealed bid procedures, may not include
in such solicitation a clause providing for the eval uation of
prices for options to purchase additional property or services
under the contract unless the executive agency has determ ned that
there is a reasonable likelihood that the options will be
exercised.'.

SEC. 1063. PROVPT NOTI CE OF AWARD.

(a) SEALED BI D PROCEDURES- Subsection (c) of section 303B of the
Federal Property and Adm nistrative Services Act of 1949 (41 U S.C
253b) is anmended- -

(1) in the last sentence, by striking out “transmtting
witten notice' and inserting in lieu thereof “transmtting, in
witing or by electronic nmeans, notice'; and

(2) by adding at the end the following: "Wthin 3 days after
the date of contract award, the executive agency shall notify,
inwiting or by electronic neans, each bidder not awarded the
contract that the contract has been awarded.'.

(b) COWPETI Tl VE PROPCSALS PROCEDURES- Paragraph (2) of subsection
(d) of such section, as redesignated by section 1061(c)(3)(B), is
amended in the second sentence--

(1) by striking out "transmtting witten notice' and
inserting in lieu thereof “transmtting, in witing or by
el ectroni c neans, notice'; and

(2) by striking out “shall pronptly notify' and inserting in
lieu thereof *, within 3 days after the date of contract award,
shall notify, in witing or by electronic neans,"'.

SEC. 1064. POST- AWARD DEBRI EFI NGS

Section 303B of the Federal Property and Adm nistrative Services
Act of 1949 (41 U.S.C. 253b) is anended- -

(1) by redesignating subsections (e) and (f) as subsections
(f) and (g), respectively; and

(2) by inserting after subsection (d) the foll ow ng new
subsection (e):

“(e)(1) Wien a contract is awarded by the head of an executive
agency on the basis of conpetitive proposals, an unsuccessfu
of feror, upon witten request received by the agency within 3 days
after the date on which the unsuccessful offeror receives the
notification of the contract award, shall be debriefed and
furni shed the basis for the selection decision and contract award.
The executive agency shall debrief the offeror within, to the
maxi mum extent practicable, 5 days after receipt of the request by
t he executive agency.

"(2) The debriefing shall include, at a m ninmunt-

"(A) the executive agency's eval uation of the significant
weak or deficient factors in the offeror's offer

"(B) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overal
eval uated cost and technical rating of the offer of the
debriefed offeror;

"(C the overall ranking of all offers;

(D) a summary of the rationale for the award;

"(E) in the case of a proposal that includes a comercial
itemthat is an end itemunder the contract, the nmake and nodel
of the item being provided in accordance with the offer of the
contractor awarded the contract; and

"(F) reasonabl e responses to relevant questions posed by the
debriefed offeror as to whether source selection procedures set
forth in the solicitation, applicable regulations, and other
applicable authorities were foll owed by the executive agency.

"(3) The debriefing may not include point-by-point conparisons of
the debriefed offeror's offer with other offers and may not
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di scl ose any information that is exenpt from disclosure under
section 552(b) of title 5 United States Code.

"(4) Each solicitation for conpetitive proposals shall include a
statenment that information described in paragraph (2) may be
di scl osed in post-award debriefings.

(5) If, within one year after the date of the contract award and
as a result of a successful procurenent protest, the executive
agency seeks to fulfill the requirenent under the protested
contract either on the basis of a new solicitation of offers or on
the basis of new best and final offers requested for that contract,
t he head of such executive agency shall nake available to al
of ferors--

"(A) the information provided in debriefings under this
subsection regarding the offer of the contractor awarded the
contract; and

“(B) the sane information that woul d have been provided to
the original offerors.

"(6) The contracting officer shall include a summary of the
debriefing in the contract file.".

SEC. 1065. PROTEST FI LE

Section 303B of the Federal Property and Adm nistrative Services
Act of 1949 (41 U.S.C. 253b), as anended by section 1064(1), is
further anmended by adding at the end the foll ow ng:

“(h) PROTEST FILE- (1) If, in the case of a solicitation for a
contract issued by, or an award or proposed award of a contract by,
t he head of an executive agency, a protest is filed pursuant to the
procedures in subchapter V of chapter 35 of title 31, United States
Code, and an actual or prospective offeror so requests, a file of
the protest shall be established by the procuring activity and
reasonabl e access shall be provided to actual or prospective
of ferors.

"(2) Information exenpt from disclosure under section 552 of
title 5, United States Code, may be redacted in a file established
pursuant to paragraph (1) unless an applicable protective order
provi des ot herwi se.

"(3) Regulations inplenenting this subsection shall be consistent
with the regul ations regardi ng the preparati on and subm ssion of an
agency's protest file (the so-called “rule 4 file') for protests to
the General Services Board of Contract Appeals under section 111 of
the Federal Property and Administrative Services Act of 1949 (41
US C 759).".

SEC. 1066. AGENCY ACTI ONS ON PROTESTS

Section 303B of the Federal Property and Adm nistrative Services
Act of 1949 (41 U.S.C. 253b), as anended by section 1065, is
further anmended by adding at the end the foll owi ng new subsection

(i) AGENCY ACTIONS ON PROTESTS- If, in connection with a
protest, the head of an executive agency determ nes that a
solicitation, proposed award, or award does not conply with the
requi renents of |aw or regulation, the head of such executive
agency- -

(1) may take any action set out in subparagraphs (A) through
(F) of subsection (b)(1) of section 3554 of title 31, United
St at es Code; and

"(2) may pay costs described in paragraph (1) of section
3554(c) of such title wthinthe limts referred to in
par agraph (2) of such section.'.

SUBPART C- - KI NDS OF CONTRACTS
SEC. 1071. REPEAL OF AGENCY HEAD DETERM NATI ON REGARDI NG USE OF
COST TYPE OR | NCENTI VE CONTRACT.

Section 304(b) of the Federal Property and Adm nistrative
Services Act of 1949 (41 U.S.C. 254(b)) is amended by striking out
t he second sentence.

SEC. 1072. MILTI YEAR CONTRACTI NG AUTHORI TY.
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Title Il of the Federal Property and Adm nistrative Services Act
of 1949 (41 U S.C. 251 et seq.) is anended by inserting after
section 304 the foll owi ng new section
"SEC. 304B. MULTI YEAR CONTRACTS

“(a) AUTHORI TY- An executive agency may enter into a multiyear
contract for the acquisition of property or services if--

(1) funds are available and obligated for such contract, for
the full period of the contract or for the first fiscal year in
which the contract is in effect, and for the estimted costs
associ ated with any necessary term nation of such contract; and

"(2) the executive agency deternmnes that--

"(A) the need for the property or services is reasonably
firmand continuing over the period of the contract; and

"(B) a nultiyear contract will serve the best interests
of the United States by encouraging full and open
conpetition or promoting econony in adm nistration
performance, and operation of the agency's prograns.

“(b) TERM NATI ON CLAUSE- A nultiyear contract entered into under
the authority of this section shall include a clause that provides
that the contract shall be termnated if funds are not made
avai l abl e for the continuation of such contract in any fiscal year
covered by the contract. Amounts available for paying term nation
costs shall remain available for such purpose until the costs
associated with termnation of the contract are paid.

“(c) CANCELLATI ON CEl LI NG NOTI CE- Before any contract descri bed
in subsection (a) that contains a clause setting forth a
cancel l ation ceiling in excess of $10,000,000 nmay be awarded, the
executive agency shall give witten notification of the proposed
contract and of the proposed cancellation ceiling for that contract
to the Congress, and such contract may not then be awarded unti
the end of a period of 30 days begi nning on the date of such
notification.

“(d) MULTI YEAR CONTRACT DEFI NED- For the purposes of this
section, a nultiyear contract is a contract for the purchase of
property or services for nore than one, but not nore than five,
program years. Such a contract nmay provide that performance under
the contract during the second and subsequent years of the contract
is contingent upon the appropriation of funds and (if it does so
provide) may provide for a cancellation paynent to be made to the
contractor if such appropriations are not made.

“(e) RULE OF CONSTRUCTION- Nothing in this section is intended to
nodi fy or affect any other provision of |aw that authorizes
mul tiyear contracts.'.

SEC. 1073. SEVERABLE SERVI CES CONTRACTS CROSSI NG FI SCAL YEARS

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 (41 U . S.C. 251 et seq.), as anended by section 1054, is
further anmended by inserting after section 3031 the foll owi ng new
section:

"SEC. 303L. SEVERABLE SERVI CES CONTRACTS FOR PERI ODS CROSSI NG
FI SCAL YEARS

“(a) AUTHORI TY- The head of an executive agency may enter into a
contract for procurenent of severable services for a period that
begins in one fiscal year and ends in the next fiscal year if
(without regard to any option to extend the period of the contract)
the contract period does not exceed one year

“(b) OBLI GATI ON OF FUNDS- Funds nade avail able for a fiscal year
may be obligated for the total anmount of a contract entered into
under the authority of subsection (a).'.

SEC. 1074. ECONOWY ACT PURCHASES.

(a) REGULATI ONS REQUI RED- The Federal Acquisition Regul ation
shall be revised to include regul ati ons governi ng the exercise of
the authority under section 1535 of title 31, United States Code,
for Federal agencies to purchase goods and services under contracts
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entered into or adm nistered by ot her agencies.

(b) CONTENT OF REGULATI ONS- The regul ations prescribed pursuant
to subsection (a) shall--

(1) require that each purchase described in subsection (a) be
approved in advance by a contracting officer of the ordering
agency with authority to contract for the goods or services to
be purchased or by another official in a position specifically
designated by regul ation to approve such purchase;

(2) provide that such a purchase of goods or services may be
made only if--

(A) the purchase is appropriately nmade under a contract
that the agency filling the purchase order entered into,
before the purchase order, in order to neet the
requi renents of such agency for the sane or simlar goods
or services;

(B) the agency filling the purchase order is better
qualified to enter into or admnister the contract for such
goods or services by reason of capabilities or expertise
that is not available within the ordering agency; or

(C the agency or unit filling the order is specifically
aut hori zed by |law or regul ations to purchase such goods or
services on behal f of other agenci es;

(3) prohibit any such purchase under a contract or other
agreement entered into or admnistered by an agency not covered
by the provisions of chapter 137 of title 10, United States
Code, or title Ill of the Federal Property and Adnministrative
Services Act of 1949 (41 U S.C. 251 et seq.) and not covered by
t he Federal Acquisition Regulation unless the purchase is
approved in advance by the senior procurenent official
responsi bl e for purchasing by the ordering agency; and

(4) prohibit any paynent to the agency filling a purchase
order of any fee that exceeds the actual cost or, if the actua
cost is not known, the estimted cost of entering into and
adm ni stering the contract or other agreenent under which the
order is filled.

(c) MONI TORI NG SYSTEM REQUI RED- The Admi ni strator for Federal
Procurenent Policy shall ensure that, not |ater than one year after
the date of the enactnment of this Act, systens for collecting and
eval uati ng procurement data are capable of collecting and
eval uati ng appropri ate data on procurenents conducted under the
regul ati ons prescribed pursuant to subsection (a).

(d) TERM NATION- This section shall cease to be effective one
year after the date on which final regul ations prescribed pursuant
to subsection (a) take effect.

PART 111--ACQU SI TI ONS GENERALLY
SEC. 1091. POLI CY REGARDI NG CONSI DERATI ON OF CONTRACTOR PAST
PERFORVANCE.

(a) POLICY- Section 2 of the Ofice of Federal Procurenment Policy
Act (41 U . S.C. 401) is anended--
(1) by striking out “and' at the end of paragraph (12);
(2) by striking out the period at the end of paragraph (13)
and inserting in lieu thereof *; and'; and
(3) by adding at the end the foll ow ng new paragraph
"(14) establishing policies and procedures that encourage the
consi deration of the offerors' past performance in the
sel ection of contractors."'.
(b) GUI DANCE REQUI RED- (1) Congress nakes the follow ng findings:
(A) Past contract performance of an offeror is one of the
rel evant factors that a contracting official of an executive
agency should consider in awarding a contract.
(B) It is appropriate for a contracting official to consider
past contract performance of an offeror as an indicator of the
i kelihood that the offeror will successfully performa
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contract to be awarded by that official

(2) Section 6 of the Ofice of Federal Procurenment Policy Act (41
U S.C. 405) is amended by adding at the end the follow ng:

“(j)(1) The Administrator shall prescribe for executive agencies
gui dance regardi ng consideration of the past contract performance
of offerors in awarding contracts. The guidance shall incl ude--

"(A) standards for evaluating past performance wi th respect
to cost (when appropriate), schedule, conpliance with technica
or functional specifications, and other rel evant performance
factors that facilitate consistent and fair eval uation by al
executive agenci es;

"(B) policies for the collection and nai nt enance of
i nformati on on past contract performance that, to the maxi mum
extent practicable, facilitate automated coll ection
mai nt enance, and di ssem nation of information and provide for
ease of collection, maintenance, and di ssem nation of
i nformati on by other nethods, as necessary;

"(C) policies for ensuring that--

(i) offerors are afforded an opportunity to submt
rel evant information on past contract perfornance,
i ncl udi ng performance under contracts entered into by the
executive agency concerned, contracts entered into by other
departments and agenci es of the Federal Governnent,
contracts entered into by agencies of State and | oca
governnents, and contracts entered into by comerci al
custoners; and

“(ii) such information submitted by offerors is
consi dered; and

(D) the period for which informati on on past perfornmance of
of ferors may be mai ntai ned and consi der ed.

"(2) In the case of an offeror with respect to which there is no
i nformati on on past contract performance or with respect to which
i nformati on on past contract performance is not available, the
of feror may not be eval uated favorably or unfavorably on the factor
of past contract performance.'.

SEC. 1092. REPEAL OF REQUI REMENT FOR ANNUAL REPORT ON COWVPETI TI ON.

Section 23 of the Ofice of Federal Procurenent Policy Act (41
U S.C 419) is repeal ed.

SEC. 1093. DI SCOURAGEMENT OF NONSTANDARD CONTRACT CLAUSES

The O fice of Federal Procurenent Policy Act (41 U.S.C. 401 et
seq.) is anmended by adding at the end the foll owi ng new section
"SEC. 29. NONSTANDARD CONTRACT CLAUSES

"The Federal Acquisition Regulatory Council shall pronul gate
regul ati ons to di scourage the use of a nonstandard contract clause
on a repetitive basis. The regul ati ons shall include provisions
t hat - -

(1) clearly define what types of contract clauses are to be
treated as nonstandard cl auses; and

“(2) require prior approval for the use of a nonstandard
clause on a repetitive basis by an official at a level of
responsi bility above the contracting officer.".

SUBTI TLE B-- TRUTH | N NEGOTI ATI ONS
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 1201. STABI LI ZATI ON OF DOLLAR THRESHOLD OF APPLI CABI LI TY.

(a) REPEAL OF REVERSI ON TO LONER THRESHOLD- Par agraph (1) (A) of
section 2306a(a) of title 10, United States Code, is anmended--

(1) in clause (i), by striking out “and before January 1,

1996,'; and
(2) in clause (ii), by striking out "or after Decenber 31
1995, .

(b) ADJUSTMENTS FOR CHANGES | N DOLLAR VALUES- Section 2306a(a) of
such title is amended by adding at the end the foll owi ng new
subpar agr aph
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“(7) Effective on Cctober 1 of each year that is divisible by 5,
each amount set forth in paragraph (1) shall be adjusted to the
anount that is equal to the fiscal year 1994 constant doll ar val ue
of the anmount set forth. Any anount, as so adjusted, that is not
evenly divisible by $50,000 shall be rounded to the nearest
mul tiple of $50,000. In the case of an anount that is evenly
di vi si bl e by $25,000 but not evenly divisible by $50, 000, the
amount shall be rounded to the next higher nmultiple of $50,000.".

(c) REPEAL- Paragraph (6) of section 2306a(a) of such title is
amended- -

(1) by striking out "(A)'; and

(2) by striking out subparagraph (B).

SEC. 1202. EXCEPTI ONS TO COST OR PRI Cl NG DATA REQUI REMENTS.

(a) EXCEPTI ONS STATED- Subsection (b) of section 2306a of title
10, United States Code, is anmended to read as foll ows:

" (b) EXCEPTI ONS-

(1) I N GENERAL- Subm ssion of cost or pricing data shall not
be required under subsection (a) in the case of a contract, a
subcontract, or nodification of a contract or subcontract--

“(A) for which the price agreed upon is based on--

(i) adequate price conpetition;

“(ii) established catal og or market prices of
comercial itens that are sold in substantial
gquantities to the general public; or

“(iii) prices set by law or regul ation; or

"(B) in an exceptional case when the head of the
procuring activity, w thout delegation, determ nes that the
requi renents of this section may be waived and justifies in
witing the reasons for such determ nation.

“(2) MODIFI CATI ONS OF CONTRACTS AND SUBCONTRACTS FOR
COMVERCI AL | TEMS- In the case of a nodification of a contract
or subcontract for a commercial itemthat is not covered by the
prohi bition on the subm ssion of cost or pricing data in
par agraph (1) (A), subm ssion of cost or pricing data shall not
be required under subsection (a) if--

"(A) the contract or subcontract being nodified is a
contract or subcontract for which subm ssion of cost or
pricing data may not be required by reason of paragraph
(1)(A); and

(B) the nodification would not change the contract or
subcontract, as the case may be, froma contract or
subcontract for the acquisition of a cormercial itemto a
contract or subcontract for the acquisition of an item
other than a conmercial item'.

"(3) FAR STANDARDS- The Federal Acquisition Regulation shall
provi de cl ear standards for determ ni ng whether the exceptions
provided in paragraph (1)(A) apply. In the case of the
exception provided in paragraph (1)(A) (i), the regul ations
shall specify the criteria to be used to determ ne whet her
adequate price conpetition exists. In the case of the exception
provided in paragraph (1)(A)(ii), the regul ations shall provide
that the exception applies to itens that are sold in
substantial quantities to the general public, wthout regard to
the quantity of itens that nmay be sold to the Federal
Governnent . ' .

(b) CONFORM NG AMENDMENT TO REFERENCE- Subsection (a)(5) of such
section is amended by striking out “subsection (b)(2)' and
inserting in lieu thereof “subsection (b)(1)(B)'.

SEC. 1203. RESTRI CTI ONS ON ADDI TI ONAL AUTHORI TY TO REQUI RE COST OR
PRI CI NG DATA OR OTHER | NFORVATI ON.

Subsection (c) of section 2306a of title 10, United States Code,
is anended to read as foll ows:

“(c) RESTRICTIONS ON ADDI TI ONAL AUTHORI TY TO REQUI RE COST OR
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PRI CI NG DATA OR OTHER | NFORVATI O\

(1) AUTHORITY TO REQUI RE COST OR PRI Cl NG DATA ON
BELOW THRESHOLD CONTRACTS- (A) Subject to subparagraph (B),
when cost or pricing data are not required to be submtted by
subsection (a) for a contract, subcontract, or nodification of
a contract or subcontract, such data may neverthel ess be
required to be submtted by the head of the procuring activity,
but only if the head of the procuring activity determ nes that
such data are necessary for the evaluation by the agency of the
reasonabl eness of the price of the contract, subcontract, or
nodi fication of a contract or subcontract. In any case in which
the head of the procuring activity requires such data to be
subm tted under this subsection, the head of the procuring
activity shall justify in witing the reason for such
requi renent.

"(B) The head of the procuring activity may not require
certified cost or pricing data to be submitted under this
par agraph for any contract or subcontract, or nodification of a
contract or subcontract, covered by the exceptions in
subsection (b)(1)(A).

"(C) The head of a procuring activity may not del egate
functions under this paragraph.

“(2) AUTHORITY TO REQUI RE | NFORVATI ON OTHER THAN CERTI FI ED
COST OR PRI CI NG DATA- When certified cost or pricing data are
not required to be submtted under this section for a contract,
subcontract, or nodification of a contract or subcontract, the
head of the procuring activity may require subm ssion of data
other than certified cost or pricing data to the extent
necessary to determ ne the reasonabl eness of the price of the
contract, subcontract, or nodification of the contract or
subcontract.'.

SEC. 1204. ADDI TI ONAL SPECI AL RULES FOR COMVERCI AL | TEMS.
Section 2306a of title 10, United States Code, is anended--

(1) by redesignating subsections (d), (e), (f), and (g) as
subsections (e), (f), (g), and (i), respectively; and

(2) by inserting after subsection (c) the foll ow ng new
subsection (d):

“(d) ADDI TI ONAL EXCEPTI ON PROVI SI ONS REGARDI NG COMVERCI AL | TEMS-

" (1) PROCUREMENTS BASED ON ADEQUATE PRI CE COVPETI TION- To the
maxi mum extent practicable, the head of an agency shall conduct
procurenents of conmercial itenms on a conpetitive basis. In any
procurenent of a commercial item conducted on a conpetitive
basi s and based upon adequate price conpetition, the head of
t he agency conducting the procurenment shall not require cost or
pricing data to be submitted under subsection (a) for the
contract, subcontract, or nodification of the contract or
subcontract under the procurenent. If additional information is
necessary to determ ne the reasonabl eness of the price of the
contract, subcontract, or nodification, the head of the agency
shall, to the maxi num extent practicable, obtain the additiona
information fromsources other than the offeror

" (2) PROCUREMENTS NOT BASED ON ADEQUATE PRI CE COVPETI TI ON-

(A (i) In any case in which it is not practicable to conduct a
procurenent of a commercial item covered by subsection (a) on a
conpetitive basis, and the procurement is not covered by an
exception in subsection (b), the contracting officer shall seek
to obtain fromthe offeror or contractor information described
in clause (ii). Wen such information is not available from
that source, the contracting officer shall seek to obtain such
i nformation from anot her source or sources.

“(ii) The information referred in clause (i) is information
on prices at which the sane itemor simlar itens have been
sold in the commercial market that is adequate for eval uating,
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t hrough price analysis, the reasonabl eness of the price of the
contract, subcontract, or nodification of the contract or
subcontract under the procurenent.

(B) The contracting officer shall exenpt a contract,
subcontract, or nodification of a contract or subcontract under
t he procurenent fromthe requirenents of subsection (a) if the
contracting officer obtains the information described in
subparagraph (A)(ii) in accordance w th standards and
procedures set forth in the Federal Acquisition Regulation

"(C) A contracting officer may require subm ssion of cost or
pricing data under subsection (a) only if the contracting
officer makes a witten determnation that the agency is unable
to obtain the information described in subparagraph (A)(ii).

“(3) AUTHORITY TO AUDIT- (A) In accordance w th procedures
prescribed in the Federal Acquisition Regulation, the head of
an agency is authorized to examne all information provided by
an offeror, contractor, or subcontractor pursuant to paragraph
(2) (A and all books and records of such offeror, contractor
or subcontractor that directly relate to such information in
order to determ ne whether the agency is receiving accurate
i nformati on required under this subsection

“(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the nodification of the contract, with respect to which
the informati on was provided.

“(4) LIMTATIONS ON REQUESTS FOR DATA- The Feder al
Acqui sition Regul ation shall include reasonable Iimtations on
requests under this section for sales data relating to
commerci al itens.

“(5) FORM OF | NFORMATION- In requesting information froman
of feror under this subsection, a contracting officer shall, to
t he maxi mum extent practicable, limt the scope of the request
to include only information that is in the formregularly
mai nt ai ned by the offeror in conmercial operations.

" (6) CONFI DENTI ALI TY- Any information received under this
subsection that is exenpt fromdisclosure under section 552(b)
of title 5 shall not be disclosed by the Federal Governnent.'.

SEC. 1205. RIGHT OF UNI TED STATES TO EXAM NE CONTRACTCR RECORDS.

Section 2306a of title 10, United States Code, is anended by
striking out subsection (g), as redesignated by section 1204(1),
and inserting in lieu thereof the follow ng:

"(g) RIGHT OF UNI TED STATES TO EXAM NE CONTRACTOR RECORDS- For
t he purpose of evaluating the accuracy, conpleteness, and currency
of cost or pricing data required to be submtted by this section
t he head of an agency shall have the authority provided by section
2313(a)(2) of this title.".
SEC. 1206. REQUI RED REGULATI ONS

Section 2306a of title 10, United States Code, as anended by
sections 1204 and 1205, is further amended by inserting after
subsection (g) the foll owi ng new subsection

“(h) REQUI RED REGULATI ONS- The Federal Acquisition Regulation
shal | contain provisions concerning the types of information that
of ferors nust submit for a contracting officer to consider in
determ ni ng whether the price of a procurenent to the Government is
fair and reasonabl e when certified cost or pricing data are not
required to be submtted under this section because the price of
the procurenent to the United States is not expected to exceed the
applicabl e threshol d anpbunt set forth in subsection (a) (as
adj usted pursuant to paragraph (7) of such subsection). Such
information, at a mnimum shall include appropriate information on
the prices at which the same itemor simlar itens have previously
been sold that is adequate for evaluating the reasonabl eness of the
price of the proposed contract or subcontract for the procurenent.’.
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SEC. 1207. CONSI STENCY OF TI ME REFERENCES.

Section 2306a of title 10, United States Code, as anended by
section 1204(1), is further anended in subparagraphs (A)(ii) and
(B)(ii) of subsection (e)(4), by inserting “or, if applicable
consi stent with paragraph (1) (B), another date agreed upon between
the parties,' after “(or price of the nodification)'.

SEC. 1208. EXCEPTI ON FOR TRANSFERS BETWEEN DI VI SI ONS, SUBSI DI ARl ES,
AND AFFI LI ATES.

Subsection (i) of section 2306a of title 10, United States Code,
as redesignated by section 1204(1), is anmended to read as foll ows:

(i) DEFINITIONS- In this section:

(1) COST OR PRI CI NG DATA- The term “cost or pricing data'
means all facts that, as of the date of agreement on the price
of a contract (or the price of a contract nodification), or, if
appl i cabl e consistent with subsection (e)(1)(B), another date
agreed upon between the parties, a prudent buyer or seller
woul d reasonably expect to affect price negotiations
significantly. Such termdoes not include information that is
judgrmental , but does include the factual information from which
a judgrent was derived.

"(2) SUBCONTRACT- The term " subcontract' includes a transfer
of commercial itens between divisions, subsidiaries, or
affiliates of a contractor or a subcontractor.

"(3) COWERCI AL | TEM The term comercial item has the
meani ng provided such termin section 4(12) of the Ofice of
Federal Procurenent Policy Act.'.

SEC. 1209. COVERAGE OF COAST GUARD AND NASA FOR | NTEREST AND
PAYMENTS ON CERTAI N OVERPAYMENTS.

Par agraph (1) of subsection (f) of section 2306a of title 10,
United States Code, as redesignated by section 1204(1), is amended
by striking out "with the Departnent of Defense' in the natter
precedi ng subparagraph (A).

SEC. 1210. REPEAL OF SUPERSEDED PROVI SI ON.
Subsections (b) and (c) of section 803 of Public Law 101-510 (10
U S.C. 2306a note) are repeal ed.
PART |1--CIVILI AN AGENCY ACQUI SI TI ONS
SEC. 1251. REVISION OF ClVILIAN AGENCY PROVI SI ONS TO ENSURE UNI FORM
TREATMENT OF COST OR PRI Cl NG DATA

(a) REVISION- Title Il of the Federal Property and
Adm ni strative Services Act of 1949 is anended--

(1) in section 304 (41 U S.C. 254), by striking out
subsection (d); and

(2) by inserting before section 304B, as added by section
1072, the foll owi ng new section:

"SEC. 304A. COST OR PRI CI NG DATA: TRUTH I N NEGOTI ATl ONS.

"(a) REQUI RED COST OR PRI CI NG DATA AND CERTI FI CATI ON- (1) The
head of an executive agency shall require offerors, contractors,
and subcontractors to nake cost or pricing data avail able as foll ows:

"(A) An offeror for a prime contract under this title to be
entered into using procedures other than seal ed-bid procedures
shall be required to submt cost or pricing data before the
award of a contract if--

(i) inthe case of a prime contract entered into after
the date of the enactnment of the Federal Acquisition
Stream i ning Act of 1994, the price of the contract to the
United States is expected to exceed $500, 000; and

“(ii) in the case of a prine contract entered into on or
before the date of the enactnent of the Federal Acquisition
Stream i ning Act of 1994, the price of the contract to the
United States is expected to exceed $100, 000.

“(B) The contractor for a prinme contract under this title
shall be required to submt cost or pricing data before the
pricing of a change or nodification to the contract if--
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(i) in the case of a change or nodification made to a
prime contract referred to in subparagraph (A) (i), the
price adjustnent is expected to exceed $500, 000;

“(ii) in the case of a change or nodification made to a
prime contract that was entered into on or before the date
of the enactnent of the Federal Acquisition Streamnining
Act of 1994, and that has been nodified pursuant to
paragraph (6), the price adjustnent is expected to exceed
$500, 000; and

“(iii) in the case of a change or nodification not
covered by clause (i) or (ii), the price adjustment is
expected to exceed $100, 000.

"(C) An offeror for a subcontract (at any tier) of a contract
under this title shall be required to submt cost or pricing
data before the award of the subcontract if the prine
contractor and each higher-tier subcontractor have been
required to make avail abl e cost or pricing data under this
section and- -

(i) in the case of a subcontract under a prinme contract
referred to in subparagraph (A)(i), the price of the
subcontract is expected to exceed $500, 000;

“(ii) in the case of a subcontract entered into under a
prime contract that was entered into on or before the date
of the enactnent of the Federal Acquisition Streanining
Act of 1994, and that has been nodified pursuant to
paragraph (6), the price of the subcontract is expected to
exceed $500, 000; and

“(iii) in the case of a subcontract not covered by clause
(i) or (ii), the price of the subcontract is expected to
exceed $100, 000.

(D) The subcontractor for a subcontract covered by
subparagraph (C) shall be required to submt cost or pricing
data before the pricing of a change or nodification to the
subcontract if--

(i) in the case of a change or nodification to a
subcontract referred to in subparagraph (Q (i) or (OQ¢(ii),
the price adjustnment is expected to exceed $500, 000; and

“(ii) in the case of a change or nodification to a
subcontract referred to in subparagraph (Q(iii), the price
adj ustnent is expected to exceed $100, 000.

“(2) A person required, as an offeror, contractor, or
subcontractor, to submit cost or pricing data under paragraph (1)
(or required by the head of the procuring activity concerned to
submt such data under subsection (c)) shall be required to certify
that, to the best of the person's know edge and belief, the cost or
pricing data submtted are accurate, conplete, and current.

"(3) Cost or pricing data required to be submtted under
paragraph (1) (or under subsection (c)), and a certification
required to be submitted under paragraph (2), shall be submtted--

"(A) in the case of a submission by a prinme contractor (or an
offeror for a prine contract), to the contracting officer for
the contract (or to a designated representative of the
contracting officer); or

"(B) in the case of a submission by a subcontractor (or an
of feror for a subcontract), to the prine contractor

"(4) Except as provided under subsection (b), this section
applies to contracts entered into by the head of an executive
agency on behal f of a foreign government.

“(5) For purposes of paragraph (1)(C, a contractor or
subcontractor granted a wai ver under subsection (b)(1)(B) shall be
consi dered as having been required to nake avail abl e cost or
pricing data under this section.

“(6) Upon the request of a contractor that was required to submt
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cost or pricing data under paragraph (1) in connection with a prine
contract entered into on or before the date of the enactnent of the
Federal Acquisition Stream ining Act of 1994, the head of the
executive agency that entered into such contract shall nodify the
contract to reflect subparagraphs (B)(ii) and (C (ii) of paragraph
(1). Al such nodifications shall be nmade w t hout requiring

consi derati on.

“(7) Effective on Cctober 1 of each year that is divisible by 5,
each amount set forth in paragraph (1) shall be adjusted to the
anmount that is equal to the fiscal year 1994 constant doll ar val ue
of the anmount set forth. Any anount, as so adjusted, that is not
evenly divisible by $50,000 shall be rounded to the nearest
mul tiple of $50,000. In the case of an anount that is evenly
di vi si bl e by $25,000 but not evenly divisible by $50, 000, the
amount shall be rounded to the next higher nultiple of $50,000.

" (b) EXCEPTI ONS-

(1) I N GENERAL- Subm ssion of cost or pricing data shall not
be required under subsection (a) in the case of a contract, a
subcontract, or a nodification of a contract or subcontract--

“(A) for which the price agreed upon is based on--

(i) adequate price conpetition;

“(ii) established catal og or market prices of
comercial itens that are sold in substantial
gquantities to the general public; or

“(iii) prices set by law or regul ation; or

"(B) in an exceptional case when the head of the
procuring activity, w thout delegation, determ nes that the
requi renents of this section may be waived and justifies in
witing the reasons for such determ nation

“(2) MODIFI CATI ONS OF CONTRACTS AND SUBCONTRACTS FOR
COMVERCI AL | TEMS- In the case of a nodification of a contract
or subcontract for a commercial itemthat is not covered by the
prohi bition on the subm ssion of cost or pricing data in
par agraph (1) (A), subm ssion of cost or pricing data shall not
be required under subsection (a) if--

"(A) the contract or subcontract being nodified is a
contract or subcontract for which subm ssion of cost or
pricing data may not be required by reason of paragraph
(1)(A); and

(B) the nodification would not change the contract or
subcontract, as the case may be, froma contract or
subcontract for the acquisition of a cormercial itemto a
contract or subcontract for the acquisition of an item
other than a conmmercial item

"(3) FAR STANDARDS- The Federal Acquisition Regul ation shal
provi de cl ear standards for determ ni ng whether the exceptions
provided in paragraph (1)(A) apply. In the case of the
exception provided in paragraph (1)(A) (i), the regul ations
shall specify the criteria to be used to determ ne whet her
adequate price conpetition exists. In the case of the exception
provided in paragraph (1)(A)(ii), the regul ations shall provide
that the exception applies to itens that are sold in
substantial quantities to the general public, wthout regard to
the quantity of itens that nmay be sold to the Federal Governnent.

“(c) RESTRICTIONS ON ADDI TI ONAL AUTHORI TY TO REQUI RE COST OR
PRI CI NG DATA OR OTHER | NFORVATI O\

(1) AUTHORITY TO REQUI RE COST OR PRI Cl NG DATA ON
BELOW THRESHOLD CONTRACTS- (A) Subject to subparagraph (B),
when cost or pricing data are not required to be submtted by
subsection (a) for a contract, subcontract, or nodification of
a contract or subcontract, such data may nevert hel ess be
required to be submtted by the head of the procuring activity,
but only if the head of the procuring activity determ nes that
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such data are necessary for the evaluation by the agency of the
reasonabl eness of the price of the contract, subcontract, or
nodi fication of a contract or subcontract. In any case in which
the head of the procuring activity requires such data to be
subm tted under this subsection, the head of the procuring
activity shall justify in witing the reason for such

requi renent.

"(B) The head of the procuring activity may not require
certified cost or pricing data to be submitted under this
par agraph for any contract or subcontract, or nodification of a
contract or subcontract, covered by the exceptions in
subsection (b)(1)(A).

"(C) The head of a procuring activity may not del egate the
functions under this paragraph.

“(2) AUTHORITY TO REQUI RE | NFORVATI ON OTHER THAN CERTI FI ED
COST OR PRI CI NG DATA- When certified cost or pricing data are
not required to be submtted under this section for a contract,
subcontract, or nodification of a contract or subcontract, the
head of the procuring activity may require subm ssion of data
other than certified cost or pricing data to the extent
necessary to determ ne the reasonabl eness of the price of the
contract, subcontract, or nodification of the contract or
subcontract.

“(d) ADDI TI ONAL EXCEPTI ON PROVI SI ONS REGARDI NG COMVERCI AL | TEMS-

" (1) PROCUREMENTS BASED ON ADEQUATE PRI CE COVPETI TION- To the
maxi mum extent practicable, the head of an executive agency
shal I conduct procurenments of commercial items on a conpetitive
basis. In any procurenent of a comercial itemconducted on a
conpetitive basis and based upon adequate price conpetition
the head of the executive agency conducting the procurenent
shall not require cost or pricing data to be subnmitted under
subsection (a) for the contract, subcontract, or nodification
of the contract or subcontract under the procurenent. If
additional information is necessary to determ ne the
reasonabl eness of the price of the contract, subcontract, or
nodi ficati on of the contract or subcontract, the head of the

executive agency shall, to the maxi num extent practicable,
obtain the additional information from sources other than the
of feror.

" (2) PROCUREMENTS NOT BASED ON ADEQUATE PRI CE COVPETI TI O\

(A (i) In any case in which it is not practicable to conduct a
procurenent of a commercial item covered by subsection (a) on a
conpetitive basis, and the procurement is not covered by an
exception in subsection (b), the contracting officer shall seek
to obtain fromthe offeror or contractor information described
in clause (ii). Wen such information is not available from
that source, the contracting officer shall seek to obtain such
i nformation from anot her source or sources.

“(ii) The information referred in clause (i) is information
on prices at which the sane itemor simlar itens have been
sold in the commercial market that is adequate for eval uating,

t hrough price analysis, the reasonabl eness of the price of the
contract, subcontract, or nodification of the contract or
subcontract under the procurenent.

(B) The contracting officer shall exenpt a contract,
subcontract, or nodification of a contract or subcontract under
the procurenent fromthe requirenents of subsection (a) if the
contracting officer obtains the information described in
subparagraph (A)(ii) in accordance w th standards and
procedures set forth in the Federal Acquisition Regulation

"(C) A contracting officer may require subm ssion of cost or
pricing data under subsection (a) only if the contracting
officer makes a witten determnation that the agency is unable
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to obtain the information described in subparagraph (A)(ii).
“(3) AUTHORITY TO AUDIT- (A) In accordance w th procedures
prescribed in the Federal Acquisition Regulation, the head of
an executive agency is authorized to examne all information
provi ded by an offeror, contractor, or subcontractor pursuant
to paragraph (2)(A) and all books and records of such offeror
contractor, or subcontractor that directly relate to such
information in order to determ ne whether the agency is
recei ving accurate information required under this section

“(B) The right under subparagraph (A) shall expire 2 years
after the date of award of the contract, or 2 years after the
date of the nodification of the contract, with respect to which
the informati on was provided.

“(4) LIMTATIONS ON REQUESTS FOR DATA- The Feder al
Acqui sition Regul ation shall include reasonable Iimtations on
requests under this subsection for sales data relating to
commerci al itens.

“(5) FORM OF | NFORMATION- In requesting information froman
of feror under this subsection, a contracting officer shall, to
t he maxi mum extent practicable, limt the scope of the request
to include only information that is in the formregularly
mai nt ai ned by the offeror in conmercial operations.

" (6) CONFI DENTI ALI TY- Any information received under this
subsection that is exenpt fromdisclosure under section 552(b)
of title 5 shall not be disclosed by the Federal Governnent.

"(e) PRICE REDUCTI ONS FOR DEFECTI VE COST OR PRI ClI NG DATA- (1) (A
A prinme contract (or change or nodification to a prine contract)
under which a certificate under subsection (a)(2) is required shal
contain a provision that the price of the contract to the United
States, including profit or fee, shall be adjusted to exclude any
significant amount by which it may be determ ned by the head of the
executive agency that such price was increased because the
contractor (or any subcontractor required to make avail abl e such a
certificate) submitted defective cost or pricing data.

"(B) For the purposes of this section, defective cost or pricing
data are cost or pricing data which, as of the date of agreenent on
the price of the contract (or another date agreed upon between the
parties), were inaccurate, inconplete, or noncurrent. If for
pur poses of the preceding sentence the parties agree upon a date
other than the date of agreenent on the price of the contract, the
dat e agreed upon by the parties shall be as close to the date of
agreenment on the price of the contract as is practicable.

(2) In determning for purposes of a contract price adjustnent
under a contract provision required by paragraph (1) whether, and
to what extent, a contract price was increased because the
contractor (or a subcontractor) submtted defective cost or pricing
data, it shall be a defense that the United States did not rely on
the defective data submtted by the contractor or subcontractor

"(3) It is not a defense to an adjustnment of the price of a
contract under a contract provision required by paragraph (1) that--

"(A) the price of the contract would not have been nodified
even if accurate, conplete, and current cost or pricing data
had been submitted by the contractor or subcontractor because
the contractor or subcontractor--

(i) was the sole source of the property or services
procured; or

“(ii) otherwise was in a superior bargaining position
with respect to the property or services procured;

“(B) the contracting officer should have known that the cost
or pricing data in issue were defective even though the
contractor or subcontractor took no affirmative action to bring
the character of the data to the attention of the contracting
of ficer;
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"(C the contract was based on an agreenent between the
contractor and the United States about the total cost of the
contract and there was no agreenment about the cost of each item
procured under such contract; or

(D) the prime contractor or subcontractor did not submit a
certification of cost or pricing data relating to the contract
as required under subsection (a)(2).

“(4)(A) A contractor shall be allowed to of fset an anpunt agai nst
t he amount of a contract price adjustnent under a contract
provi sion required by paragraph (1) if--

(i) the contractor certifies to the contracting officer (or
to a designated representative of the contracting officer)
that, to the best of the contractor's know edge and belief, the
contractor is entitled to the offset; and

“(ii) the contractor proves that the cost or pricing data
were avail able before the date of agreenent on the price of the
contract (or price of the nodification), or, if applicable
consi stent with paragraph (1) (B), another date agreed upon
between the parties, and that the data were not submitted as
specified in subsection (a)(3) before such date.

"(B) A contractor shall not be allowed to offset an anount
ot herwi se authorized to be offset under subparagraph (A) if--

(i) the certification under subsection (a)(2) with respect
to the cost or pricing data involved was known to be fal se when
si gned; or

“(ii) the United States proves that, had the cost or pricing
data referred to in subparagraph (A)(ii) been submtted to the
United States before the date of agreenent on the price of the
contract (or price of the nodification) or, if applicable under
par agraph (1) (B), another date agreed upon between the parties,
t he subm ssion of such cost or pricing data would not have
resulted in an increase in that price in the amount to be offset.

“(f) INTEREST AND PENALTI ES FOR CERTAI N OVERPAYMENTS- (1) If the
United States nmakes an overpaynent to a contractor under a contract
wi th an executive agency subject to this section and the
over paynent was due to the subm ssion by the contractor of
defective cost or pricing data, the contractor shall be liable to
the United States--

“(A) for interest on the anobunt of such overpaynent, to be
conput ed- -

(i) for the period beginning on the date the overpaynment
was rmade to the contractor and ending on the date the
contractor repays the anmount of such overpaynent to the
United States; and

“(ii) at the current rate prescribed by the Secretary of
the Treasury under section 6621 of the Internal Revenue
Code of 1986; and

“(B) if the subm ssion of such defective data was a know ng
subm ssion, for an additional anmount equal to the anount of the
over paynent .

(2) Any liability under this subsection of a contractor that
submts cost or pricing data but refuses to submit the
certification required by subsection (a)(2) with respect to the
cost or pricing data shall not be affected by the refusal to submt
such certification

"(g) RIGHT OF UNI TED STATES TO EXAM NE CONTRACTOR RECORDS- For
t he purpose of evaluating the accuracy, conpleteness, and currency
of cost or pricing data required to be submtted by this section
an executive agency shall have the authority provided by section

304C(a) (2).
" (h) REQUI RED REGULATI ONS- The Federal Acquisition Regulation
shal I include regul ations concerning the types of information that

of ferors nust submit for a contracting officer to consider in
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determ ni ng whether the price of a procurenent to the Government is
fair and reasonabl e when certified cost or pricing data are not
required to be submtted under this section because the price of
the procurenent to the United States is not expected to exceed the
applicabl e threshol d anpbunt set forth in subsection (a) (as

adj usted pursuant to paragraph (7) of such subsection). Such
information, at a mninmum shall include appropriate information on
the prices at which the same itemor simlar itens have previously
been sold that is adequate for evaluating the reasonabl eness of the
price of a proposed contract or subcontract for the procurenent.

(i) DEFINITIONS- In this section

(1) COST OR PRI CI NG DATA- The term “cost or pricing data'
means all facts that, as of the date of agreement on the price
of a contract (or the price of a contract nodification) or, if
appl i cabl e consistent with subsection (e)(1)(B), another date
agreed upon between the parties, a prudent buyer or seller
woul d reasonably expect to affect price negotiations
significantly. Such termdoes not include information that is
judgrmental , but does include the factual information from which
a judgnent was derived

"(2) SUBCONTRACT- The term " subcontract' includes a transfer
of commercial itens between divisions, subsidiaries, or
affiliates of a contractor or a subcontractor

"(3) COWERCI AL | TEM The term comercial item has the
meani ng provi ded such term by section 4(12) of the Ofice of
Federal Procurenent Policy Act.'.

(b) APPLI CABILITY- Subsection (a) of section 304A of the Ofice
of Federal Procurement Policy Act, as added by subsection (a),
shal | apply according to the provisions thereof on and after the
date of the enactnent of this Act, notw thstanding section 10001(b).
SEC. 1252. REPEAL OF OBSOLETE PROVI SI ON.

Section 303E of the Federal Property and Adm nistrative Services
Act of 1949 (41 U.S.C. 253e) is repeal ed.

SUBTI TLE C- - RESEARCH AND DEVELOPMENT
SEC. 1301. RESEARCH PRQJECTS.

(a) GENERAL AUTHORI TY- Section 2358 of title 10, United States
Code, is anended to read as foll ows:

"Sec. 2358. Research and devel opnent projects

“(a) AUTHORI TY- The Secretary of Defense or the Secretary of a
mlitary departnent may engage in basic research, applied research,
advanced research, and devel opnent projects that--

(1) are necessary to the responsibilities of such
Secretary's department in the field of research and
devel opnent; and

“(2) either--

"(A) relate to weapon systens and other mlitary needs; or
"(B) are of potential interest to the Departnent of
Def ense.

“(b) AUTHORI ZED MEANS- The Secretary of Defense or the Secretary
of a mlitary departnent nmay performresearch and devel opnent
proj ect s- -

(1) by contract, cooperative agreenent, or grant, in
accordance with chapter 63 of title 31

"(2) through one or nore mlitary departnments;

“(3) by using enployees and consul tants of the Departnent of
Def ense; or

“(4) by mutual agreenment with the head of any ot her
departnment or agency of the Federal Governnent.

“(c) REQUI REMENT OF POTENTI AL DEPARTMENT OF DEFENSE | NTEREST-
Funds appropriated to the Departnment of Defense or to a mlitary
departnment may not be used to finance any research project or study
unl ess the project or study is, in the opinion of the Secretary of
Def ense or the Secretary of that mlitary department, respectively,
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of potential interest to the Departnent of Defense or to such
mlitary departnent, respectively.

“(d) ADDI TI ONAL PROVI SI ONS APPLI CABLE TO COOPERATI VE AGREEMENTS-
Addi tional authorities, conditions, and requirenents relating to
certain cooperative agreenents authorized by this section are
provided in section 2371 of this title.".

(b) TRANSACTI ONS OTHER THAN CONTRACTS AND GRANTS- Section 2371 of
such title is anmended to read as foll ows:

“Sec. 2371. Research projects: transactions other than contracts
and grants

“(a) ADDI TI ONAL FORMS OF TRANSACTI ONS AUTHORI ZED- The Secretary
of Defense and the Secretary of each mlitary departnment may enter
into transactions (other than contracts, cooperative agreenents,
and grants) under the authority of this subsection in carrying out
basi c, applied, and advanced research projects. The authority under
this subsection is in addition to the authority provided in section
2358 of this title to use contracts, cooperative agreenents, and
grants in carrying out such projects.

“(b) EXERCI SE OF AUTHORI TY BY SECRETARY OF DEFENSE- In any
exerci se of the authority in subsection (a), the Secretary of
Def ense shall act through the Advanced Research Projects Agency or
any other element of the Department of Defense that the Secretary
may designate

“(c) ADVANCE PAYMENTS- The authority provided under subsection
(a) may be exercised without regard to section 3324 of title 31

“(d) RECOVERY OF FUNDS- (1) A cooperative agreenent for
performance of basic, applied, or advanced research authorized by
section 2358 of this title and a transaction authorized by
subsection (a) may include a clause that requires a person or other
entity to make paynments to the Departnment of Defense or any ot her
departnment or agency of the Federal Governnment as a condition for
recei ving support under the agreenment or other transaction

“(2) The anount of any paynent received by the Federal Governnent
pursuant to a requirenent inmposed under paragraph (1) may be
credited, to the extent authorized by the Secretary of Defense, to
t he appropriate account established under subsection (f). Anmpunts
so credited shall be nerged with other funds in the account and
shal |l be available for the sane purposes and the same period for
whi ch other funds in such account are avail abl e.

“(e) CONDI TIONS- The Secretary of Defense shall ensure that--
(1) to the maxi mum extent practicable, no cooperative
agreement containing a clause under subsection (d) and no
transaction entered i nto under subsection (a) provides for

research that duplicates research being conducted under
exi sting prograns carried out by the Departnent of Defense;

"(2) to the extent that the Secretary determ nes practicabl e,
the funds provided by the Governnent under a cooperative
agreenment containing a clause under subsection (d) or a
transacti on aut horized by subsection (a) do not exceed the
total amount provided by other parties to the cooperative
agreement or other transaction; and

"(3) a cooperative agreenment containing a clause under
subsection (d) or a transaction authorized under subsection (a)
is used for a research project only when the use of a standard
contract, grant, or cooperative agreenent for such project is
not feasible or appropriate.

“(f) SUPPORT ACCOUNTS- There is hereby established on the books
of the Treasury separate accounts for each of the mlitary
departnents and the Advanced Research Projects Agency for support
of research projects and devel opnent projects provided for in
cooperative agreenents containing a clause under subsection (d) and
research projects provided for in transactions entered into under
subsection (a). Funds in those accounts shall be available for the
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paynment of such support.

“(g) REGULATI ONS- The Secretary of Defense shall prescribe
regul ations to carry out this section

“(h) ANNUAL REPORT- Not | ater than 60 days after the end of each
fiscal year, the Secretary of Defense shall submt to the
Conmittees on Arnmed Services of the Senate and House of
Representatives a report on all cooperative agreenents entered into
under section 2358 of this title during such fiscal year that
contain a clause authorized by subsection (d) and on al
transactions entered into under subsection (a) during such fisca
year. The report shall contain, with respect to each such
cooperative agreenent and transaction, the foll ow ng:

(1) A general description of the cooperative agreenent or
ot her transaction (as the case may be), including the
technol ogi es for which research is provided for under such
agreenent or transaction.

"(2) The potential mlitary and, if any, commercial utility
of such technol ogi es.

"(3) The reasons for not using a contract or grant to provide
support for such research

“(4) The anount of the paynents, if any, that were received
by the Federal Government during the fiscal year covered by the
report pursuant to a clause included in such cooperative
agreenment or other transaction pursuant to subsection (d).

"(5) The anopunt of the paynents reported under paragraph (4),
if any, that were credited to each account established under
subsection (f).

" (i) COOPERATI VE RESEARCH AND DEVELOPMENT AGREEMENTS UNDER
STEVENSON- WDLER TECHNOLOGY | NNOVATI ON ACT OF 1980- The Secretary
of Defense, in carrying out research projects through the Advanced
Research Projects Agency, and the Secretary of each mlitary
departnment, in carrying out research projects, may pernmt the
director of any federally funded research and devel opment center to
enter into cooperative research and devel opnent agreenents wth any
person, any agency or instrunentality of the United States, any
unit of State or local government, and any other entity under the
authority granted by section 12 of the Stevenson-Wadl er Technol ogy
I nnovation Act of 1980 (15 U.S.C. 3710a). Technol ogy may be
transferred to a non-Federal party to such an agreenent consi stent
wi th the provisions of sections 11 and 12 of such Act (15 U S.C
3710, 3710a)."'.

(c) CLERI CAL AMENDVENTS- The table of sections at the beginning
of chapter 139 of such title is anended--

(1) by striking out the itemrelating to section 2358 and
inserting in lieu thereof the foll ow ng:

" 2358. Research and devel opnent projects.';
and

(2) by striking out the itemrelating to section 2371 and
inserting in lieu thereof the foll ow ng:

"2371. Research projects: transactions other than contracts and
grants.'.
SUBTI TLE D- - PROCUREMENT PROTESTS
PART | - - PROTESTS TO THE COVPTROLLER GENERAL
SEC. 1401. PROTEST DEFI NED

(a) I N GENERAL- Paragraph (1) of section 3551 of title 31, United
States Code, is anended to read as foll ows:

(1) The term protest' neans a witten objection by an
interested party to any of the foll ow ng:

"(A) Asolicitation or other request by a Federal agency
for offers for a contract for the procurenment of property
or services.

"(B) The cancell ation of such a solicitation or other
request.
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"(C An award or proposed award of such a contract.

(D) Atermination or cancellation of an award of such a
contract, if the witten objection contains an allegation
that the term nation or cancellation is based in whole or
in part on inproprieties concerning the award of the
contract.'.

(b) TECHNI CAL AMENDMENTS- Section 3551 of such title is further
amended- -

(1) in paragraph (2)--

(A) by inserting "The termi after “(2)'; and

(B) by striking out *; and' and inserting in |lieu thereof
a period; and

(2) in paragraph (3), by inserting “The termi after " (3)'.
SEC. 1402. REVI EW OF PROTESTS AND EFFECT ON CONTRACTS PENDI NG
DECI SI ON.

(a) PERI ODS FOR CERTAI N ACTI ONS- Section 3553 of title 31, United

States Code, is anended--

(1) in subsection (b)--
(A) in paragraph (1), by striking out “one working day
' and inserting in lieu thereof "one day after'; and
(B) in paragraph (2)--

(i) in subparagraph (A), by striking out “25 working
days froml and inserting in lieu thereof 35 days
after'; and

(i1) in subparagraph (C, by striking out ~10 working
days froml and inserting in lieu thereof 20 days
after'; and

(2) in subsection (c)(3), by striking out “thereafter' and
inserting in lieu thereof “after the making of such finding'

(b) SUSPENSI ON OF PERFORMANCE- Subsection (d) of such section is
amended to read as foll ows:

“(d) (1) A contractor awarded a Federal agency contract nay,
during the period described in paragraph (4), begin performance of
the contract and engage in any related activities that result in
obligations being incurred by the United States under the contract
unl ess the contracting officer responsible for the award of the
contract wi thholds authorization to proceed with performance of the
contract.

“(2) The contracting officer may w thhold an authorization to
proceed with performance of the contract during the period
described in paragraph (4) if the contracting officer determnes in
witing that--

"(A) a protest is likely to be filed; and
"(B) the imediate performance of the contract is not in the
best interests of the United States.

"(3)(A) If the Federal agency awarding the contract receives
notice of a protest in accordance with this section during the
peri od described in paragraph (4)--

(i) the contracting officer may not authorize performance of
the contract to begin while the protest is pending; or

“(ii) if authorization for contract performance to proceed
was not withheld in accordance with paragraph (2) before
recei pt of the notice, the contracting officer shal

i medi ately direct the contractor to cease perfornance under

the contract and to suspend any related activities that may

result in additional obligations being incurred by the United

States under that contract.

"(B) Perfornmance and related activities suspended pursuant to
subparagraph (A)(ii) by reason of a protest may not be resuned
while the protest is pending.

"(C The head of the procuring activity may authorize the
performance of the contract (notw thstanding a protest of which the
Federal agency has notice under this section)--

of
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(i) upon a witten finding that--
(1) performance of the contract is in the best interests
of the United States; or
“(I'l) urgent and conpelling circunmstances that
significantly affect interests of the United States will
not permt waiting for the decision of the Conptroller
Ceneral concerning the protest; and
“(ii) after the Conptroller General is notified of that
findi ng.

“(4) The period referred to in paragraphs (2) and (3)(A), with
respect to a contract, is the period beginning on the date of the
contract award and ending on the |ater of--

"(A) the date that is 10 days after the date of the contract
award; or
"(B) the date that is 5 days after the debriefing date
of fered to an unsuccessful offeror for any debriefing that is
requested and, when requested, is required.’.
SEC. 1403. DECI SI ONS ON PROTESTS

(a) PERI ODS FOR CERTAI N ACTI ONS- Section 3554(a) of title 31,
United States Code, is anended--

(1) in paragraph (1), by striking out 90 working days froni
and inserting in lieu thereof "125 days after’';

(2) in paragraph (2), by striking out “45 cal endar days froni
and inserting ~65 days after';

(3) by redesignating paragraph (3) as paragraph (4); and

(4) by inserting after paragraph (2) the foll owi ng new
par agraph (3):

"(3) An anmendnment to a protest that adds a new ground of protest,
if tinmely nade, should be resolved, to the maxi mum extent
practicable, within the tinme linmt established under paragraph (1)
of this subsection for final decision of the initial protest. |If
an anended protest cannot be resolved within such time limt, the
Conptroll er General may resolve the anmended protest through the
express option under paragraph (2) of this subsection.'.

(b) GAO RECOMVENDATI ONS ON PROTESTS- (1) Section 3554 of title
31, United States Code, is anmended in subsection (b) by adding at
the end the foll owi ng new paragraph

"(3) If the Federal agency fails to inplenment fully the
recommendati ons of the Conptroller General under this subsection
with respect to a solicitation for a contract or an award or
proposed award of a contract within 60 days after receiving the
recomendat i ons, the head of the procuring activity responsible for
that contract shall report such failure to the Conptroller CGenera
not later than 5 days after the end of such 60-day period.'.

(2) Subsection (c) of such section is anended to read as foll ows:

“(c)(1) If the Conptroller General determ nes that a solicitation
for a contract or a proposed award or the award of a contract does
not conply with a statute or regulation, the Conptroller General
may recommend that the Federal agency conducting the procurenent
pay to an appropriate interested party the costs of--

“(A) filing and pursuing the protest, including reasonable
attorneys' fees and consultant and expert w tness fees; and
"(B) bid and proposal preparation

"(2) No party (other than a small business concern (within the
meani ng of section 3(a) of the Small Business Act)) nmay be paid,
pursuant to a reconmendati on made under the authority of paragraph

(1)--
"(A) costs for consultant and expert w tness fees that exceed
t he highest rate of conpensation for expert w tnesses paid by
t he Federal Covernnent; or
"(B) costs for attorneys' fees that exceed $150 per hour
unl ess the agency determ nes, based on the reconmendati on of
the Conptroller General on a case by case basis, that an
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increase in the cost of living or a special factor, such as the
limted availability of qualified attorneys for the proceedi ngs
i nvol ved, justifies a higher fee.

(3) If the Conptroller General reconmends under paragraph (1)
that a Federal agency pay costs to an interested party, the Federal
agency shall - -

"(A) pay the costs pronptly; or

"(B) if the Federal agency does not make such paynent,
promptly report to the Conptroller General the reasons for the
failure to follow the Conptroller CGeneral's reconmendati on

“(4) If the Conptroller General reconmmends under paragraph (1)
that a Federal agency pay costs to an interested party, the Federal
agency and the interested party shall attenpt to reach an agreenent
on the anmount of the costs to be paid. If the Federal agency and
the interested party are unable to agree on the anmount to be paid,
the Conptroller General nmay, upon the request of the interested
party, recommend to the Federal agency the anount of the costs that
t he Federal agency should pay.'.

(3) Subsection (e) of such section is anended to read as foll ows:

“(e)(1) The Conptroller General shall report pronptly to the
Committee on Covernnental Affairs and the Committee on
Appropriations of the Senate and to the Conmttee on Government
Qperations and the Commttee on Appropriations of the House of
Representatives any case in which a Federal agency fails to
i npl enent fully a recommendati on of the Conptroller General under
subsection (b) or (c). The report shall include--

“(A) a conprehensive review of the pertinent procurenent,
i ncluding the circunstances of the failure of the Federa
agency to inplenment a recommendation of the Conptroller
General ; and
"(B) a reconmendation regardi ng whether, in order to correct
an inequity or to preserve the integrity of the procurenent
process, the Congress shoul d consider--
(i) private relief legislation;
“(ii) legislative rescission or cancellation of funds;
“(iii) further investigation by Congress; or
“(iv) other action.

"(2) Not later than January 31 of each year, the Conptroller
Ceneral shall transmit to the Congress a report containing a
summary of each instance in which a Federal agency did not fully
i npl enent a recomrendati on of the Conptroller General under
subsection (b) or (c) during the preceding year. The report shal
al so describe each instance in which a final decision in a protest
was not rendered within 125 days after the date the protest is
submtted to the Conptroller Ceneral.'.

(4) Costs to which the Conptroller CGeneral declared an interested
party to be entitled under section 3554 of title 31, United States
Code, as in effect inmmedi ately before the enactnment of this Act,

shall, if not paid or otherwi se satisfied by the Federal agency
concerned before the date of the enactnent of this Act, be paid
promptly.

(c) RESTRICTI ON ON ACCESS TO CERTAI N | NFORVATI ON- Section 3553(f)

of title 31, United States Code, is anended--
(1) by inserting “(1)' after “(f)'; and
(2) by adding at the end the follow ng:

“(2)(A) The Conptroller General may issue protective orders which
establish ternms, conditions, and restrictions for the provision of
any docunent to a party under paragraph (1), that prohibit or
restrict the disclosure by the party of information described in
subparagraph (B) that is contained in such a docunent.

"(B) Information referred to in subparagraph (A) is procurenent
sensitive information, trade secrets, or other proprietary or
confidential research, devel opnent, or commercial information
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"(C) A protective order under this paragraph shall not be
consi dered to authorize the w thhol ding of any docunent or
i nformati on from Congress or an executive agency.'.

SEC. 1404. REGULATI ONS.

(a) COWPUTATI ON OF PERI ODS- Section 3555 of title 31, United
States Code, is anended--

(1) by redesignating subsection (b) as subsection (d); and
(2) by inserting after subsection (a) the foll ow ng new
subsection (b):

"(b) The procedures shall provide that, in the conputation of any

peri od described in this subchapter--
(1) the day of the act, event, or default fromwhich the
designated period of tinme begins to run not be included; and
"(2) the last day after such act, event, or default be
i ncl uded, unl ess--
"(A) such last day is a Saturday, a Sunday, or a |egal
hol i day; or
"(B) inthe case of a filing of a paper at the Genera
Accounting Ofice or a Federal agency, such last day is a
day on whi ch weather or other conditions cause the closing
of the General Accounting O fice or Federal agency, in
whi ch event the next day that is not a Saturday, Sunday, or
| egal holiday shall be included.".

(b) ELECTRONI C FI LI NGS AND DI SSEM NATI ONS- Such section, as
anended by subsection (a), is further amended by inserting after
subsection (b) the foll owi ng new subsection

“(c) The Conptroller CGeneral may prescribe procedures for the
electronic filing and di ssem nation of docunents and information
requi red under this subchapter. In prescribing such procedures, the
Comptroll er General shall consider the ability of all parties to
achi eve el ectronic access to such docunents and records."'.

(c) REPEAL OF OBSOLETE DEADLI NE- Subsection (a) of such section
is anended by striking out “Not later than January 15, 1985, the
and inserting in lieu thereof "The'.

PART || --PROTESTS | N PROCUREMENTS OF AUTOVATI C DATA PROCESSI NG
SEC. 1431. REVOCATI ON OF DELEGATI ONS OF PROCUREMENT AU- THORITY.

Section 111(b)(3) of the Federal Property and Adm nistrative
Services Act of 1949 (40 U . S.C. 759(b)(3)) is amended by inserting
before the period at the end of the third sentence the foll ow ng:
*, including the authority to revoke a del egation of authority with
respect to a particular contract after award of the contract,
except that the Admi nistrator may revoke a del egation of authority
after the contract is awarded only when there is a finding of a
violation of law or regulation in connection with the contract
award. ' .

SEC. 1432. AUTHORI TY OF THE GENERAL SERVI CES ADM NI STRATI ON BCARD
OF CONTRACT APPEALS

The first sentence of section 111(f)(1) of the Federal Property
and Admi nistrative Services Act of 1949 (40 U.S. C. 759(f) (1)) is
amended to read as follows: “Upon request of an interested party in
connection with any procurenent that is subject to this section
(i ncluding any such procurenment that is subject to del egation of
procurenent authority), the board of contract appeals of the
Ceneral Services Administration (hereafter in this subsection
referred to as the “board') shall review, as provided in this
subsection, any decision by a contracting officer that is alleged
to violate a statute, a regulation, or the conditions of a
del egation of procurement authority.".

SEC. 1433. PERI ODS FOR CERTAI N ACTI ONS.

(a) SUSPENSI ON OF PROCUREMENT AUTHORI TY- Section 111(f) of the
Federal Property and Adm nistrative Services Act of 1949 (40 U S.C
759(f)) is anended--

(1) in paragraph (2)(B)--
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(A) by redesignating clauses (i) and (ii) as subcl auses
(1) and (I1), respectively;

(B) by inserting “(i)' after “(B)'; and

(C© by adding at the end the follow ng:

“(ii) A suspension under this subparagraph shall not preclude the
Federal agency concerned from continuing the procurenment process up
to but not including award of the contract unless the board
determ nes such action is not in the best interests of the United
States.'; and

(2) in paragraph (3), by striking out subparagraph (A) and
inserting in lieu thereof the foll ow ng:

(A (i) If, with respect to an award of a contract, the board
recei ves notice of a protest under this subsection within the
peri od described in clause (ii), the board shall, at the request of
an interested party, hold a hearing to determ ne whether the board
shoul d suspend the procurenment authority of the Adm nistrator or
the Adm nistrator's del egation of procurenment authority for the
protested procurement on an interimbasis until the board can
deci de the protest.

“(ii) The period referred to in clause (i) is the period
begi nning on the date on which the contract is awarded and endi ng
at the end of the later of--

(1) the tenth day after the date of contract award; or

“(I'l) the fifth day after the debriefing date offered to an
unsuccessful offeror for any debriefing that is requested and,
when requested, is required.

“(iii) The board shall hold the requested hearing within 5 days
after the date of the filing of the protest or, in the case of a
request for debriefing under the provisions of section 2305(b)(5)
of title 10, United States Code, or section 303B(e) of this Act,
within 5 days after the later of the date of the filing of the
protest or the date of the debriefing.'.

(b) FINAL DECI SI ON- Paragraph (4)(B) of such section 111(f) is
amended- -

(1) by striking out 45 working days' and inserting in lieu
t hereof 65 days'; and
(2) by adding at the end the follow ng: ~An amendnment which
adds a new ground of protest should be resolved, to the maxi mum
extent practicable, within the tine limts established for
resolution of the initial protest.".
SEC. 1434. DI SM SSALS OF PROTESTS

Section 111(f)(4) of the Federal Property and Adm nistrative
Services Act of 1949 (40 U. S.C. 759(f)(4)) is amended by striking
out subparagraph (C) and inserting in lieu thereof the follow ng:

"(C) The board nmay disnmiss a protest that the board determ nes--

(i) is frivolous;

“(ii) has been brought or pursued in bad faith; or

“(iii) does not state on its face a valid basis for protest.'.
SEC. 1435. AWARD OF COSTS.

(a) AWARD- Section 111(f)(5) of the Federal Property and
Admi ni strative Services Act of 1949 (40 U S.C. 759(f)(5)) is
anended by striking out subparagraph (C) and inserting in lieu
t hereof the follow ng:

"(C Wienever the board nmakes such a determination, it may, in
accordance with section 1304 of title 31, United States Code,
further declare an appropriate prevailing party to be entitled to
the cost of filing and pursuing the protest (including reasonable
attorneys' fees and consultant and expert w tness fees), and bid
and proposal preparation. However, no party (other than a snal
busi ness concern (w thin the nmeaning of section 3(a) of the Smal
Busi ness Act)) may be declared entitled to costs for consultants
and expert witness fees that exceed the highest rate of
conpensation for expert w tnesses paid by the Federal Government,
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and no party (other than a small business concern (within the
meani ng of section 3(a) of the Small Business Act)) may be decl ared
entitled to attorneys' fees that exceed $150 per hour unless the
board, on a case by case basis, determ nes that an increase in the
cost of living or a special factor, such as the limted
availability of qualified attorneys for the proceedi ngs invol ved,
justifies a higher fee.".

(b) DEFINITION OF PREVAI LI NG PARTY- Section 111(f)(9) of such Act
(40 U.S.C 759(f)(9)) is anmended by adding at the end the foll ow ng:

"(C) The term “prevailing party', with respect to a
determ nati on of the board under paragraph (5)(B) that a
chal | enged action of a Federal agency violates a statute or
regul ation or the conditions of a del egati on of procurenent
authority issued pursuant to this section, neans a party that
denonstrated such violation.".
SEC. 1436. DI SM SSAL AGREEMENTS.

Section 111(f)(5) of the Federal Property and Adm nistrative
Services Act of 1949 (40 U.S.C. 759(f)(5)), as anended by section
1435, is further anended by adding at the end the foll ow ng new
subpar agr aphs:

(D) Any agreenent that provides for the dism ssal of a protest
and involves a direct or indirect expenditure of appropriated funds
shall be submitted to the board and shall be nade a part of the
public record (subject to any protective order considered
appropriate by the board) before disnissal of the protest. If a
Federal agency is a party to a settlenment agreenment, the subm ssion
of the agreenent to the board shall include a nenorandum signed by
the contracting officer concerned, that describes in detail the
procurenent, the grounds for protest, the Federal Government's
position regarding the grounds for protest, the terns of the
settlenent, and the agency's position regarding the propriety of
the award or proposed award of the contract at issue in the protest.

"(E) Paynment of amounts due from an agency under subparagraph (C
or under the ternms of a settlenent agreenent under subparagraph (D)
shall be made fromthe appropriation nade by section 1304 of title
31, United States Code, for the paynent of judgnents. The Federa
agency concerned shall reinburse that appropriation account out of
funds available for the procurenent.'.

SEC. 1437. MATTERS TO BE COVERED | N REGULATI ONS

Section 111(f) of the Federal Property and Adm nistrative

Services Act of 1949 (40 U.S.C. 759(f)) is further anmended--
(1) by inserting after paragraph (6) the foll ow ng:

“(7)(A) The board shall adopt and issue such rul es and procedures
as may be necessary to the expeditious disposition of protests
filed under the authority of this subsection

"(B) The procedures shall provide that, in the conputation of any
peri od described in this subsection--

(i) the day of the act, event, or default fromwhich the
designated period of tinme begins to run not be included; and
“(ii) the last day after such act, event, or default be

i ncl uded, unl ess--

(1) such last day is a Saturday, a Sunday, or a | ega
hol i day; or

“(I'l) in the case of a filing of a paper at the board,
such last day is a day on which weat her or other conditions
cause the closing of the board in which event the next day
that is not a Saturday, Sunday, or |egal holiday shall be
i ncl uded.

"(C The procedures may provide for electronic filing and
di ssem nati on of docunments and information required under this
subsection and in so providing shall consider the ability of al
parties to achieve el ectronic access to such docunents and records.

(D) The procedures shall provide that if the board expressly
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finds that a protest or a portion of a protest is frivolous or has
been brought or pursued in bad faith, or that any person has
willfully abused the board's process during the course of a
protest, the board may inpose appropriate procedural sanctions,
i ncluding dismssal of the protest.'; and

(2) by striking out paragraph (8).
SEC. 1438. DEFI NI TI ON OF PROTEST

Section 111(f)(9) of the Federal Property and Adm nistrative

Services Act of 1949 (40 U.S.C. 759(f)(9)) is anmended--
(1) by striking out “subsection--' and inserting in lieu
t hereof "subsection:';
(2) by striking out subparagraph (A) and inserting in lieu
t hereof the follow ng:
"(A) The term “protest' neans a witten objection by an
interested party to any of the foll ow ng:

(i) Asolicitation or other request by a Federal agency
for offers for a contract for the procurement of property
or services.

“(ii) The cancellation of such a solicitation or other
request.

“(iii) An award or proposed award of such a contract.

“(iv) Atermination or cancellation of an award of such a
contract, if the witten objection contains an allegation
that the term nation or cancellation is based in whole or
in part on inproprieties concerning the award of the
contract.'; and

(3) by capitalizing the first letter of the first word in
subpar agraph (B)
SEC. 1439. OVERSI GHT OF ACQUI SI TI ON OF AUTOVATI C DATA PROCESSI NG
EQUI PMENT BY FEDERAL AGENCI ES.

Section 111 of the Federal Property and Admi nistrative Services
Act of 1949 (40 U.S.C. 759) is anended by adding at the end the
foll owi ng new subsecti on

“(h) DATA COLLECTION- (1) The Adm nistrator shall collect and
conpil e data regarding the procurenent of automatic data processing
equi prent under this section. The data collected and conpil ed shal
include, at a mininum with regard to each contract for such a
procurenent, the foll ow ng

"(A) The procuring agency.

“(B) The contractor.

"(C) The automatic data processing equi pnment and services
procur ed.

(D) The manufacturer of the equi pnent procured.

"(E) The anopunt of the contract, to the extent that the
anount is not proprietary information.

"(F) The type of contract used.

(G The extent of conpetition for award.

"(H) Whether conpatibility restrictions were used in awardi ng
the contract.

(1) Significant nodifications of the contract.

"(J) Contract price, to the extent that the price is not
proprietary information.

"(2) The head of each Federal agency shall report to the
Admi ni strator in accordance with regul ations issued by the
Adm nistrator all information that the Adm nistrator determ nes
necessary in order to satisfy the requirenents in paragraph (1).

“(3) The Administrator--

"(A) shall carry out a systematic, periodic review of
i nformation received under this subsection

"(B) shall use such information, as appropriate, to
determ ne the conpliance of Federal agencies with the
requi renents of this section; and

"(C) may take appropriate corrective action regarding an
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agency's authority to | ease and purchase automatic data
processi ng equi prent upon any substantial failure by the
head of the agency to report to the Adm nistrator in
accordance with this subsection.

"(4) The Administrator shall take appropriate corrective action
upon failure of a Federal agency to conply with the terns of any
del egation of authority to | ease or purchase automatic data
processi ng equi prent or failure to conmply with any applicable | aw
or regul ation.

(5) The Administrator shall require in the regul ations
i npl enenting this subsection that (A) data collected pursuant to
this subsection be drawn from exi sting Federal agency information;
and (B) no new or additional information reporting requirenents may
be i nposed on offerors or contractors to collect such data.'.

SUBTI TLE E- - POLI CY, DEFI NI TIONS, AND OTHER MATTERS
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 1501. REPEAL OF POLI CY STATEMENT.

(a) REPEAL- Section 2301 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDVENT- The table of sections at the begi nning of
chapter 137 of such title is anended by striking out the item
relating to section 2301.

SEC. 1502. DEFI NI Tl ONS.

Section 2302 of title 10, United States Code, is anended--

(1) by striking out paragraph (3) and inserting in lieu
t hereof the follow ng:

"(3) The following terns have the neanings provided such
terns in section 4 of the Ofice of Federal Procurement Policy
Act (41 U.S.C 403):

“(A) The term " procurenent'.
(B) The term " procurenent systeni.
"(C) The term " standards'.
(D) The term “full and open conpetition'.
"(E) The term “responsi bl e source'.
"(F) The term iteni.
(G The term itemof supply'.
"(H The term “supplies'.
) The term conmercial iteni.
) The term "nondevel opnental item.
) The term  commerci al conponent'’
(L) The term “conponent'.'; and

(2) by striking out paragraph (7) and inserting in lieu
t hereof the foll owi ng new paragraph (7):

(7)) The term sinplified acquisition threshold has the
meani ng provided that termin section 4 of the Ofice of
Federal Procurenent Policy Act (41 U . S.C. 403), except that, in
the case of any contract to be awarded and perfornmed, or
purchase to be nade, outside the United States in support of a
conti ngency operation, the termmeans an anount equal to two
times the anount specified for that termin section 4 of such
Act.'.

SEC. 1503. DELEGATI ON OF PROCUREMENT FUNCTI ONS.

(a) CONSOLI DATI ON OF DELEGATI ON AUTHORI TY- (1) Section 2311 of
title 10, United States Code, is anmended to read as foll ows:

“Sec. 2311. Assignnent and del egation of procurenment functions and
responsibilities

“(a) | N GENERAL- Except to the extent expressly prohibited by
anot her provision of law, the head of an agency nay del egat e,
subject to his direction, to any other officer or official of that
agency, any power under this chapter.

“(b) PROCUREMENTS FOR OR W TH OTHER AGENCI ES- Subj ect to
subsection (a), to facilitate the procurenment of property and
services covered by this chapter by each agency naned in section
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2303 of this title for any other agency, and to facilitate joint
procurenent by those agencies--

(1) the head of an agency may del egate functions and assign
responsibilities relating to procurenent to any officer or
enpl oyee wi thin such agency;

"(2) the heads of two or nore agenci es may by agreenent
del egate procurenent functions and assign procurenent
responsibilities fromone agency to anot her of those agencies
or to an officer or civilian enployee of another of those
agenci es; and

"(3) the heads of two or nore agencies nmay create joint or
conbi ned offices to exercise procurenment functions and
responsi bilities.

“(c) APPROVAL OF TERM NATI ONS AND REDUCTI ONS OF JO NT ACQUI SI TI ON
PROGRAMS- (1) The Secretary of Defense shall prescribe regul ations
that prohibit each mlitary departnment participating in a joint
acqui sition program approved by the Under Secretary of Defense for
Acqui sition and Technol ogy fromterm nati ng or substantially
reducing its participation in such programwi thout the approval of
t he Under Secretary.

"(2) The regulations shall include the follow ng provisions:

"(A) A requirenent that, before any such termnation or
substantial reduction in participation is approved, the
proposed term nation or reduction be reviewed by the Joint
Requi renents Oversight Council of the Departnent of Defense.

"(B) A provision that authorizes the Under Secretary of
Def ense for Acquisition and Technology to require a mlitary
department whose participation in a joint acquisition program
has been approved for term nation or substantial reduction to
continue to provide sone or all of the funding necessary for
the acquisition programto be continued in an efficient nmanner

(2) The table of sections at the beginning of chapter 137 of such
title is amended by striking out the itemrelating to section 2311
and inserting in lieu thereof the foll ow ng:

"2311. Assignnment and del egation of procurenent functions and
responsibilities.'.

(b) CONFORM NG REPEAL- (1) Section 2308 of title 10, United
States Code, is repeal ed.

(2) The table of sections at the beginning of chapter 137 of such
title is amended by striking out the itemrelated to section 2308.
SEC. 1504. DETERM NATI ONS AND DEC! S| ONS.

Section 2310 of title 10, United States Code, is anended to read
as follows:

“Sec. 2310. Determ nations and deci sions

“(a) INDIVIDUAL OR CLASS DETERM NATI ONS AND DECI SI ONS AUTHORI ZED-
Det erm nati ons and decisions required to be nade under this
chapter by the head of an agency may be made for an individua
purchase or contract or, except to the extent expressly prohibited
by another provision of law, for a class of purchases or c
ontracts. Such determ nations and decisions are final

“(b) WRITTEN FI NDI NGS REQUI RED- (1) Each determ nation or
deci si on under section 2306(g)(1), 2307(d), or 2313(c)(2)(B) of
this title shall be based on a witten finding by the person naking
the determi nation or decision. The finding shall set out facts and
ci rcunst ances that support the determ nation or decision

"(2) Each finding referred to in paragraph (1) is final. The head
of the agency nmaking such finding shall maintain a copy of the
finding for not less than 6 years after the date of the
determ nation or decision.".

SEC. 1505. RESTRI CTI ONS ON UNDEFI NI TI ZED CONTRACTUAL AC- Tl ONS.

(a) CLARI FI CATI ON OF LI M TATI ON- Subsection (b) of section 2326
of title 10, United States Code, is anended--

(1) in the subsection heading, by striking out ~AND
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EXPENDI TURE' ;
(2) in paragraph (1)(B), by striking out "or expended';
(3) in paragraph (2), by striking out “expend" and inserting
in lieu thereof “obligate'; and
(4) in paragraph (3)--
(A) by striking out “expended' and inserting in lieu
t hereof “obligated ; and
(B) by striking out “expend' and inserting in lieu
t hereof “obligate'.

(b) WAl VER AUTHORI TY- Such subsection is further anmended--

(1) by redesignating paragraph (4) as paragraph (5); and
(2) by inserting after paragraph (3) the follow ng new
par agraph (4):

"(4) The head of an agency nay wai ve the provisions of this
subsection with respect to a contract of that agency if such head
of an agency determ nes that the waiver is necessary in order to
support a contingency operation.'.

(c) I NAPPLI CABILITY OF RESTRI CTI ONS TO CONTRACTS WTH N THE
SI MPLI FI ED ACQUI SI TI ON THRESHOLD- Subsection (g)(1)(B) of such
section is amended by striking out “small purchase threshold and
inserting in lieu thereof “sinplified acquisition threshold'.

SEC. 1506. REPEAL OF REQUI REMENT RELATI NG TO PRODUCTI ON SPECI AL
TOOLI NG AND PRODUCTI ON SPECI AL TEST EQUI PMENT.

(a) REPEAL- Section 2329 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDVENT- The table of sections at the begi nning of
chapter 137 of such title is anended by striking out the item
related to section 2329.

SEC. 1507. REGULATI ONS FOR BI DS.

Section 2381(a) of title 10, United States Code, is anended by
striking out “(a) The Secretary' and all that follows through the
end of paragraph (1) and inserting in lieu thereof the foll ow ng:

“(a) The Secretary of Defense may--

“(1) prescribe regulations for the preparation, subm ssion,
and opening of bids for contracts; and'.
PART |1--CIVILI AN AGENCY ACQUI SI TI ONS
SEC. 1551. DEFI NI Tl ONS.

Section 309 of the Federal Property and Admi nistrative Services
Act of 1949 (41 U.S.C. 259) is amended by striking out subsection
(c) and inserting in lieu thereof the foll ow ng:

“(c) The followi ng terns have the neanings provided such terns
in section 4 of the Ofice of Federal Procurement Policy Act (41

(1) The term " procurenent'.

"(2) The term " procurenent systeni.
"(3) The term " standards'.

“(4) The term full and open conpetition'.
"(5) The term “responsi bl e source'.
"(6) The term “technical data'.

“(7) The term “major systeni.

“(8) The term iteni.

"(9) The term “itemof supply'.

“(10) The term “supplies'.

“(11) The term commercial iteni.

"(12) The term " nondevel opnental iteni.
"(13) The term comercial conponent'.
“(14) The term " conponent'.

“(d) The term “sinplified acquisition threshold" has the nmeaning
provided that termin section 4 of the Ofice of Federal
Procurenent Policy Act (41 U . S.C. 403), except that, in the case of
any contract to be awarded and perfornmed, or purchase to be made,
outside the United States in support of a contingency operation,
the term neans an anount equal to two tines the anount specified
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for that termin section 4 of such Act.

“(e) The term " Federal Acquisition Regulation' neans the Federa
Acqui sition Regul ation issued pursuant to section 25(c)(1) of the
O fice of Federal Procurenent Policy Act (41 U S.C 421(c)(1))."'.
SEC. 1552. DELEGATI ON OF PROCUREMENT FUNCTI ONS

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 (41 U . S.C. 251 et seq.) is anended by adding at the end the
foll ow ng new section
"SEC. 311. ASSI GNVENT AND DELEGATI ON OF PROCUREMENT FUNCTI ONS AND

RESPONSI BI LI TI ES

“(a) I N GENERAL- Except to the extent expressly prohibited by
anot her provision of law, the head of an executive agency may
del egate to any other officer or official of that agency, any
power under this title.

“(b) PROCUREMENTS FOR OR W TH OTHER AGENCI ES- Subj ect to
subsection (a), to facilitate the procurenment of property and
services covered by this title by each executive agency for any
ot her executive agency, and to facilitate joint procurenent by
t hose executive agencies--

(1) the head of an executive agency nmay del egate functions
and assign responsibilities relating to procurement to any
of ficer or enployee wi thin such agency;

"(2) the heads of two or nore executive agencies may by
agreenment del egate procurenment functions and assign procurenent
responsibilities, consistent with section 1535 of title 31
United States Code, and regul ations issued under section 1074
of the Federal Acquisition Streamining Act of 1994, from one
executive agency to another of those executive agencies or to
an officer or civilian enployee of another of those executive
agenci es; and

"(3) the heads of two or nore executive agenci es may
establish joint or conbined offices to exercise procurenent
functions and responsibilities."'.

SEC. 1553. DETERM NATI ONS AND DEC! S| ONS.

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 (41 U . S.C. 251 et seq.), as anended by section 1552, is
further anmended by adding at the end the follow ng new section
"SEC. 312. DETERM NATI ONS AND DECI SI ONS

“(a) INDIVIDUAL OR CLASS DETERM NATI ONS AND DECI SI ONS AUTHORI ZED-
Det erm nati ons and decisions required to be nade under this title
by the head of an executive agency may be made for an individua
purchase or contract or, except to the extent expressly prohibited
by another provision of law, for a class of purchases or contracts.
Such determ nations and decisions are final

“(b) WRITTEN FI NDI NGS REQUI RED- (1) Each determ nation under
section 305(d) or section 304C(c)(2)(B) shall be based on a witten
finding by the person nmaking the determi nation or decision. The
finding shall set out facts and circunstances that support the
determ nation or deci sion.

"(2) Each finding referred to in paragraph (1) is final

"(3) The head of an executive agency shall maintain for a period
of not less than 6 years a copy of each finding referred to in
paragraph (1) that is nmade by a person in that executive agency.
The period begins on the date of the determ nation or decision to
which the finding relates.'.

SEC. 1554. REPEAL OF PREFERENCE FOR RECYCLED TONER CARTRI DGES

The follow ng provisions of law, relating to a preference for
procurenent of recycled toner cartridges, are repeal ed:

(1) Section 630 of Public Law 102-393 (106 Stat. 1773) and
the provision of |aw enclosed in quotation marks in that
section (42 U.S. C. 6962(j)).

(2) Section 401 of Public Law 103-123 (107 Stat. 1238; 42
U S.C. 6962 note).
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SEC. 1555. COOPERATI VE PURCHASI NG

Subsection (b) of section 201 of the Federal Property and
Admi ni strative Services Act of 1949 (40 U.S.C. 481), is anended to
read as foll ows:

“(b)(1) The Administrator shall, as far as practicable, provide
any of the services specified in subsection (a) of this section to
any ot her Federal agency, m xed-ownership Governnent corporation
(as defined in section 9101 of title 31, United States Code), or
the District of Colunbia, upon its request.

“(2)(A) The Administrator may provide for the use of Federa
supply schedul es of the General Services Adnministration by any of
the following entities upon request:

(i) A State, any departnment or agency of a State, and any
political subdivision of a State, including a |ocal government.

“(ii) The Commonweal th of Puerto R co.

“(iii) The government of an Indian tribe (as defined in
section 4(e) of the Indian Self-Determnation and Education
Assi stance Act (25 U.S.C. 450b(e))).

" (B) Subparagraph (A) may not be construed to authorize an entity
referred to in that subparagraph to order existing stock or
inventory fromfederally owned and operated, or federally owned and
contractor operated, supply depots, warehouses, or simlar
facilities.

(O In any case in which an entity listed in subparagraph (A
uses a Federal supply schedule, the Adm nistrator may require the
entity to reinburse the General Services Adm nistration for any
adm ni strative costs of using the schedul e.

“(3)(A) Upon the request of a qualified nonprofit agency for the
blind or other severely handicapped that is to provide a conmodity
or service to the Federal Governnment under the Javits-Wagner-O Day
Act (41 U S.C. 46 et seq.), the Admi nistrator may provi de any of
the services specified in subsection (a) to such agency to the
extent practicable.

“(B) A nonprofit agency receiving services under the authority of
subparagraph (A) shall use the services directly in making or
provi di ng an approved commodity or approved service to the Federa
Gover nnent .

(O In this paragraph:

(i) The term " qualified nonprofit agency for the blind or
ot her severely handi capped’ neans--

(1) a qualified nonprofit agency for the blind, as
defined in section 5(3) of the Javits-Wagner-O Day Act (41
U S.C. 48b(3)); and

“(I'l) a qualified nonprofit agency for other severely
handi capped, as defined in section 5(4) of such Act (41
U S C 48b(4)).

“(ii) The terms " approved commodity' and " approved service'
mean a comodity and a service, respectively, that has been
determ ned by the Conmttee for Purchase fromthe Blind and
O her Severely Handi capped under section 2 of the
Javits-Wagner-O Day Act (41 U.S.C. 47) to be suitable for
procurenent by the Federal CGovernnent.'.

TI TLE 1] - - CONTRACT ADM NI STRATI ON
SUBTI TLE A- - CONTRACT PAYMENT
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 2001. CONTRACT FI NANCI NG

(a) REORGANI ZATI ON OF PRI NCI PAL AUTHORI TY PROVI SI ON- Section 2307

of title 10, United States Code, is anended--
(1) by striking out the section heading and inserting in lieu
t hereof the follow ng:
Sec. 2307. Contract financing';
(2) by inserting ~PAYMENT AUTHORI TY- ' after “(a)' in
subsection (a);
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(3) by inserting ~PAYMENT AMOUNT- ' after “(b)' in subsection
(b);

(4) by inserting "SECURITY FOR ADVANCE PAYMENTS- ' after
“(c)' in subsection (c);

(5) by inserting “CONDI TI ONS FOR PROGRESS PAYMENTS- ' after
“(d)" in subsection (d);

(6) by inserting "ACTION IN CASE OF FRAUD- ' after “(e)' in
subsection (e); and

(7) by redesignating subsections (b), (c), (d), and (e) as
subsections (c), (d), (e), and (h), respectively.

(b) PERFORVANCE- BASED PAYMENTS- Such section, as anmended by
subsection (a), is further amended by inserting after subsection
(a) the foll owi ng new subsection (b):

" (b) PERFORVMANCE- BASED PAYMENTS- Wienever practicable, paynments
under subsection (a) shall be made on any of the foll owi ng bases:

(1) Perfornmance neasured by objective, quantifiable nethods
such as delivery of acceptable itens, work neasurenent, or
statistical process controls.

“(2) Acconplishnent of events defined in the program
managenent pl an

"(3) Oher quantifiable measures of results.'.

(c) TERM NOLOGY CORRECTI ON- Subsection (a)(2) of such section is
amended by striking out “bid'.

(d) EFFECTI VE DATE OF LI EN RELATED TO ADVANCE PAYMENTS- Such
section, as anmended by subsection (a)(7), is further anmended in
subsection (d) by inserting before the period at the end of the
third sentence the following: “and is effective i mediately upon
the first advancenent of funds w thout filing, notice, or any other
action by the United States'.

(e) CONDI TI ONS FOR PROGRESS PAYMENTS- Such section, as anmended by
subsection (a)(7), is further anmended in subsection (e)--

(1) in the first sentence of paragraph (1), by striking out
“work, which' and all that follows through “acconplished and
inserting in lieu thereof “work acconplished that neets
standards established under the contract'; and

(2) by striking out paragraph (3) and inserting in lieu
t hereof the follow ng:

“(3) This subsection applies to any contract in an anmpunt greater
t han $25, 000."'.

(f) CONDI TI ONS FOR PAYMENTS FOR COMMERCI AL | TEMS- Such secti on,
as anended by subsection (a)(7), is further amended by inserting
after subsection (e) the foll owi ng new subsection (f):

“(f) CONDI TI ONS FOR PAYMENTS FOR COWWERCI AL | TEMS- (1) Paynments
under subsection (a) for commercial itens may be made under such
terns and conditions as the head of the agency determ nes are
appropriate or customary in the commercial marketplace and are in
the best interests of the United States. The head of the agency
shal | obtain adequate security for such paynents. If the security
isinthe formof alien in favor of the United States, such lien
is paranount to all other liens and is effective i medi ately upon
the first payment, without filing, notice, or other action by the
Uni ted States.

"(2) Advance paynments nade under subsection (a) for commerci al
items may include paynents, in a total anmount of not nore than 15
percent of the contract price, in advance of any performance of
wor k under the contract.

“(3) The conditions of subsections (d) and (e) need not be
applied if they would be inconsistent, as determ ned by the head of
t he agency, with conmercial terns and conditions pursuant to
par agraphs (1) and (2).".

(g) NAVY CONTRACTS- Such section, as anmended by subsection (f),
is further anended by inserting after subsection (f) the foll ow ng
new subsection (g):

52 of 143 02/ 04/97 11:29: 39



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

“(g) CERTAIN NAVY CONTRACTS- (1) The Secretary of the Navy shal
provide that the rate for progress paynents on any contract awarded
by the Secretary for repair, maintenance, or overhaul of a naval
vessel shall be not |ess than--

"(A) 95 percent, in the case of a firmconsidered to be a
smal | business; and
(B) 90 percent, in the case of any other firm

"(2) The Secretary of the Navy nay advance to private sal vage
conpani es such funds as the Secretary considers necessary to
provide for the i mediate financing of sal vage operations. Advances
under this paragraph shall be made on terns that the Secretary
consi ders adequate for the protection of the United States.

"(3) The Secretary of the Navy shall provide, in each contract
for construction or conversion of a naval vessel, that, when
partial, progress, or other paynents are nade under such contract,
the United States is secured by a lien upon work in progress and on
property acquired for perfornmance of the contract on account of al
paynments so made. The lien is paranmount to all other liens.".

(h) RELATIONSH P TO PROVPT PAYMENT REQUI REMENTS- The anendnents
made by this section are not intended to inpair or nodify
procedures required by the provisions of chapter 39 of title 31
United States Code, and the regul ations issued pursuant to such
provi sions of |law (as such procedures are in effect on the date of
t he enactnent of this Act), except that the CGovernnent may accept
paynment terns offered by a contractor offering a comercial item

(i) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 137 of title 10, United States Code, is amended by striking
out the itemrelating to section 2307 and inserting in lieu thereof
the foll ow ng:
©2307. Contract financing.'.

(j) REPEAL OF SUPERSEDED PROVI SI ONS- (1) Sections 7312, 7364, and
7521 of title 10, United States Code, are repeal ed.

(2) Section 7522 of such title is anmended- -

(A) by striking out subsection (b); and
(B) by redesignating subsection (c) as subsection (b).

(3) Chapters 633, 637, and 645 of such title are anmended by
striking out itens in the tables of sections for such chapters as
fol | ows:

(A) For chapter 633, the itemrelating to section 7312.

(B) For chapter 637, the itemrelating to section 7364.

(C For chapter 645, the itemrelating to section 7521
SEC. 2002. REPEAL OF VOUCHERI NG PROCEDURES SECTI ON.

(a) REPEAL- Section 2355 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 139 of such title is anended by striking out the item
relating to section 2355.

PART |1--CIVILI AN AGENCY ACQUI SI TI ONS
SEC. 2051. CONTRACT FI NANCI NG

(a) REORGANI ZATI ON OF PRI NCI PAL AUTHORI TY PROVI SI ON- Section 305
of the Federal Property and Adm nistrative Services Act of 1949 (41
U S.C. 255) is anmended--

(1) by striking out the section heading and the section
designation and inserting in lieu thereof the foll ow ng:

"SEC. 305. CONTRACT FI NANCI NG ' ;

(2) by inserting ~PAYMENT AUTHORI TY- ' after “(a)' in
subsection (a);

(3) by inserting ~PAYMENT AMOUNT- ' after “(b)' in subsection
(b);

(4) by inserting "SECURITY FOR ADVANCE PAYMENTS- ' after
“(c)' in subsection (c); and

(5) by redesignating subsections (b) and (c) as subsections
(c) and (d), respectively.
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(b) PERFORVANCE- BASED PAYMENTS- Such section, as anmended by
subsection (a), is further amended by inserting after subsection
(a) the foll owi ng new subsection (b):

" (b) PERFORMANCE- BASED PAYMENTS- Wienever practicable, paynments
under subsection (a) shall be made on any of the foll owi ng bases:

(1) Perfornmance neasured by objective, quantifiable nethods
such as delivery of acceptable itens, work neasurenent, or
statistical process controls.

“(2) Acconplishnent of events defined in the program
managenent pl an

"(3) Oher quantifiable measures of results.'.

(c) TERM NOLOGY CORRECTI ON- Subsection (a)(2) of such section is
amended by striking out “bid'.

(d) EFFECTI VE DATE OF LI EN RELATED TO ADVANCE PAYMENTS- Such
section, as anmended by subsection (a)(5), is further anmended in
subsection (d) by inserting before the period at the end of the
third sentence the following: "and is effective i mediately upon
the first advancenent of funds w thout filing, notice, or any other
action by the United States'.

(e) REVISION OF CIVILIAN AGENCY PROVI SI ON TO ENSURE UNI FORM
REQUI REMENTS FOR PROGRESS PAYMENTS- Such section is further anended
by adding at the end the foll ow ng new subsections:

“(e) CONDI TIONS FOR PROGRESS PAYMENTS- (1) The executive agency
shal | ensure that any paynment for work in progress (including
materials, |abor, and other itens) under a contract of an executive
agency that provides for such paynents is commensurate with the
wor k acconplished that neets standards established under the
contract. The contractor shall provide such information and
evi dence as the executive agency determ nes necessary to permt the
executive agency to carry out the precedi ng sentence.

"(2) The executive agency shall ensure that progress paynents
referred to in paragraph (1) are not nmade for nore than 80 percent
of the work acconplished under the contract so long as the
executive agency has not nade the contractual terns,
specifications, and price definite.

“(3) This subsection applies to any contract in an anmpunt greater
t han $25, 000.

“(f) CONDI TI ONS FOR PAYMENTS FOR COWWERCI AL | TEMS- (1) Payments
under subsection (a) for commercial itens may be nmade under such
terns and conditions as the head of the executive agency determ nes
are appropriate or customary in the conmercial marketplace and are
in the best interests of the United States. The head of the
executive agency shall obtain adequate security for such paynments.
If the security is in the formof a lien in favor of the United
States, such lien is paranount to all other liens and is effective
i medi ately upon the first payment, without filing, notice, or
other action by the United States.

"(2) Advance paynments nade under subsection (a) for commerci al
items may include paynents, in a total anmount of not nore than 15
percent of the contract price, in advance of any performance of
wor k under the contract.

“(3) The conditions of subsections (d) and (e) need not be
applied if they would be inconsistent, as determ ned by the head of
t he executive agency, with comrercial ternms and conditions pursuant
to paragraphs (1) and (2).'.

“(g) ACTION IN CASE OF FRAUD- (1) In any case in which the renedy
coordi nation official of an executive agency finds that there is
substanti al evidence that the request of a contractor for advance,
partial, or progress paynment under a contract awarded by that
executive agency is based on fraud, the remedy coordination
of ficial shall recomend that the executive agency reduce or
suspend further paynents to such contractor

“(2) The head of an executive agency receiving a recomendation
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under paragraph (1) in the case of a contractor's request for
paynment under a contract shall determ ne whether there is
substanti al evidence that the request is based on fraud. Upon
maki ng such a determ nation, the head of the executive agency may
reduce or suspend further paynments to the contractor under such
contract.

"(3) The extent of any reduction or suspension of paynments by an
executive agency under paragraph (2) on the basis of fraud shall be
reasonably commensurate with the anticipated loss to the United
States resulting fromthe fraud

“(4) Awitten justification for each decision of the head of an
executive agency whether to reduce or suspend paynents under
paragraph (2), and for each recommendation received by the
executive agency in connection with such decision, shall be
prepared and be retained in the files of the executive agency.

"(5) The head of each executive agency shall prescribe procedures
to ensure that, before the head of the executive agency decides to
reduce or suspend paynments in the case of a contractor under
paragraph (2), the contractor is afforded notice of the proposed
reduction or suspension and an opportunity to subnmt matters to the
executive agency in response to such proposed reduction or
suspensi on.

"(6) Not later than 180 days after the date on which the head of
an executive agency reduces or suspends paynents to a contractor
under paragraph (2), the remedy coordination official of the
executive agency shall --

"(A) review the determ nation of fraud on which the reduction
or suspension is based; and

"(B) transnmit a recommendation to the head of such executive
agency whet her the suspension or reduction should continue.

“(7) The head of each executive agency who receives
recomendat i ons made by a renedy coordination official of the
executive agency to reduce or suspend paynents under paragraph (2)
during a fiscal year shall prepare for such year a report that
contains the recommendati ons, the actions taken on the
reconmendati ons and the reasons for such actions, and an assessnent
of the effects of such actions on the Federal Government. Any such
report shall be available to any Menber of Congress upon request.

"(8) The head of an executive agency may not del egate
responsibilities under this subsection to any person in a position
bel ow | evel 1V of the Executive Schedul e

“(9) In this subsection, the term renedy coordination official'
with respect to an executive agency, neans the person or entity in
t hat executive agency who coordi nates within that executive agency
the adm nistration of crimnal, civil, admnistrative, and
contractual renedies resulting frominvestigations of fraud or
corruption related to procurenment activities.'.

(f) RELATIONSH P TO PROVPT PAYMENT REQUI REMENTS- The anendnents
made by this section are not intended to inpair or nodify
procedures required by the provisions of chapter 39 of title 31
United States Code, and the regul ations issued pursuant to such
provi sions of |law (as such procedures are in effect on the date of
t he enactnent of this Act), except that the CGovernnent may accept
paynment ternms offered by a contractor offering a comercial item

PART [11--ACQUI SI TI ONS GENERALLY
SEC. 2091. GOVERNMENT- W DE APPLI CATI ON OF PAYMENT PROTECTI ONS FOR
SUBCONTRACTORS AND SUPPLI ERS.

Section 806 of the National Defense Authorization Act for Fisca
Years 1992 and 1993 (Public Law 102-190; 10 U.S.C. 2301 note) is
anended by striking out subsection (c) and inserting in lieu
t hereof the follow ng:

“(c) GOVERNVENT- W DE APPLI CABI LI TY- The Federal Acquisition
Regul atory Council (established by section 25(a) of the Ofice of
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Federal Procurenent Policy Act) shall nodify the Federal
Acqui sition Regul ation (issued pursuant to section 25(c)(1) of the
O fice of Federal Procurenent Policy Act (41 U S.C 421(c)(1)) to
apply Governnent-wi de the requirenents that the Secretary is
requi red under subsection (a) to prescribe in regulations
applicable with respect to the Departnent of Defense contracts.'.
SUBTI TLE B- - COST PRI NCI PLES
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 2101. ALLOMBLE CONTRACT COSTS.
(a) EXTENSI ON OF COVERAGE TO COAST GUARD AND NASA; OTHER
M SCELLANECQUS AMENDMENTS- Section 2324 of title 10, United States
Code, is anended as foll ows:
(1) Subsection (a) is anended--
(A) by inserting after “(a)' the followi ng: °|ND RECT
COST THAT VI OLATES A FAR COST PRI NCI PLE- ';
(B) by striking out “Secretary of Defense' and inserting
in lieu thereof “head of an agency';
(O by striking out "Departnent of Defense' and inserting
in lieu thereof “agency'; and
(D) by striking out “the Departnent of Defense
Suppl enent' and inserting in lieu thereof “applicable
agency suppl ement’ .
(2) Subsection (b) is anended--
(A) by inserting after “(b)' the following: ~PENALTY FOR
VI OLATI ON OF COST PRI NCI PLE- ';
(B) in subparagraph (B) of paragraph (1) by striking out
“regul ations issued by the Secretary' and inserting in lieu
thereof “provisions in the Federal Acquisition Regulation';
and
(O by striking out "Secretary' each place it appears and
inserting in lieu thereof “head of the agency'.
(3) Subsection (c) is anended--
(A) by inserting after “(c)' the follow ng: “~WAI VER OF
PENALTY- '; and
(B) by striking out “The Secretary shall prescribe
regul ations providing' in the first sentence and inserting
in lieu thereof “The Federal Acquisition Regulation shall
provi de' .
(4) Subsection (d) is anended--
(A) by inserting after “(d)' the follow ng:
“APPLI CABI LI TY OF CONTRACT DI SPUTES PROCEDURE TO
Dl SALLOMNCE OF COST AND ASSESSMENT OF PENALTY- '; and
(B) by striking out "the Secretary' and inserting in lieu
t hereof “the head of an agency'.
(5) Subsection (e) is anended--
(A) by inserting after “(e)' the following: ~SPECIFIC
COSTS NOT ALLOMBLE- ‘' ;
(B) in subparagraph (D) of paragraph (1), by striking out
“regul ations of the Secretary of Defense' and inserting in
lieu thereof “provisions of the Federal Acquisition
Regul ati on';
(Q in subparagraph (M of paragraph (1), by striking out
“regul ations prescribed by the Secretary of Defense' and
inserting in lieu thereof “the Federal Acquisition
Regul ati on';
(D) in subparagraph (A) of paragraph (2), by inserting
“of Defense' after "Secretary' the first place it occurs;
(E) in subparagraph (C) of paragraph (2), by striking out
“head of the agency' in the first sentence and inserting in
lieu thereof "Secretary of Defense';
(F) in subparagraph (A) of paragraph (3), by striking out
“regul ati ons prescribed by the Secretary' and inserting in
lieu thereof "the Federal Acquisition Regulation'; and
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(G by amendi ng paragraph (4) to read as foll ows:
“(4) The provisions of the Federal Acquisition Regulation
i npl enenting this section may establish appropriate definitions,
exclusions, limtations, and qualifications.".
(6) Subsection (f) is anended--
(A) in paragraph (1)--

(i) by striking out "(1)" and all that follows
t hrough ~The anendnents' and inserting in lieu thereof
the foll owi ng: “~REQUI RED REGULATI ONS- (1) The Federa
Acqui sition Regul ation shall contain provisions on the
allowability of contractor costs. Such provisions', and

(i1) by striking out “These regul ations' and
inserting in lieu thereof “The regulations'; and

(B) in paragraphs (2), (3), and (4)--

(i) by striking out “defense' before "contract
auditor' each place it appears, and

(i1) by striking out “regulation' each place it
appears and inserting in lieu thereof "Federa
Acqui sition Regul ation'.

(7) Subsection (g) is anended to read as foll ows:

“(g) APPLI CABILITY OF REGULATI ONS TO SUBCONTRACTORS- The
regul ations referred to in subsections (e) and (f)(1) shall require
prime contractors of a covered contract, to the maxi num extent
practicable, to apply the provisions of such regulations to al
subcontractors of the covered contract.'.

(8) Subsection (h) is anended--

(A) by inserting after “(h)' the follow ng: ~CONTRACTOR
CERTI FI CATI ON REQUI RED- ' ;

(B) by striking out "by the Secretary' in paragraph (1)
and inserting in lieu thereof “in the Federal Acquisition
Regul ati on'; and

(O by striking out “Secretary of Defense' in paragraph
(2) and inserting in lieu thereof “head of the agency'.

(9) Subsection (i) is anended by striking out ~The subm ssion
to the Departnment of Defense' and inserting in lieu thereof
"PENALTI ES FOR SUBM SSI ON OF COST KNOAN AS NOT ALLOMBLE- The
subm ssion to an agency'.

(10) Subsection (j) is anmended--

(A) by inserting after “(j)' the follow ng: ~CONTRACTOR
TO HAVE BURDEN OF PROOF- '; and

(B) by striking out "United States dains Court' and
inserting in lieu thereof "United States Court of Federa
dains'.

(11) Subsection (k) is anmended--

(A) by inserting after “(k)' the follow ng: ~PROCEED NG
COSTS NOT ALLOMBLE- ‘' ;
(B) in paragraph (2), by striking out “decision by the
Department of Defense--' and inserting in lieu thereof
“decision--'; and
(CQ in paragraph (4)--

(i) by inserting after “head of the agency' the
following: “or Secretary of the mlitary departnment
concer ned’ ,

(i1) by striking out “under regul ations prescribed by
such agency head' and inserting in lieu thereof “in
accordance with the Federal Acquisition Regulation',

(i1i) by inserting “or Secretary' after ~agency
head', and

(iv) by inserting before the period at the end the
following: “or mlitary departnent'.

(b) UNALLOMABILITY OF COSTS TO | NFLUENCE LOCAL LEQ SLATI VE
BODI ES- Subsection (e)(1)(B) of section 2324 of title 10, United
States Code, is anmended by striking out “or a State legislature
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and inserting in lieu thereof °, a State legislature, or a
| egi sl ative body of a political subdivision of a State'.

(c) CLARI FI CATI ON OF COST PRI NCI PLES- Subsection (f)(1) of such
section is amended by adding at the end the follow ng:

"(Q Conventions.'.

(d) COVERED CONTRACT DEFI NED- Such section is further anmended by
striking out subsections () and (m and inserting in lieu thereof
the foll ow ng:

(1) DEFINITIONS- In this section:

(1) (A) The term “covered contract' nmeans a contract for an
amount in excess of $500,000 that is entered into by the head
of an agency, except that such term does not include a
fixed-price contract without cost incentives or any firm
fixed-price contract for the purchase of commercial itens.

"(B) Effective on Cctober 1 of each year that is divisible by
five, the anpunt set forth in subparagraph (A) shall be
adjusted to the equivalent ampbunt in constant fiscal year 1994
dollars. An anount, as so adjusted, that is not evenly
di vi si bl e by $50, 000 shall be rounded to the nearest nultiple
of $50,000. In the case of an anpbunt that is evenly divisible
by $25,000 but is not evenly divisible by $50, 000, the anount
shall be rounded to the next higher multiple of $50, 000.

"(2) The term " head of the agency' or "“agency head' does not
i nclude the Secretary of a mlitary departmnent.

"(3) The term “agency' neans the Departnent of Defense, the
Coast Guard, and the National Aeronautics and Space
Adm ni stration.'.

(e) REGULATI ONS- The regul ations of the Secretary of Defense
i npl enenting section 2324 of title 10, United States Code, shall
remain in effect until the Federal Acquisition Regulation is
revised to i nplement the anendnents nade by this section.

SEC. 2102. REPEAL OF AUTHORI TY FOR CONTRACT PROFI T CONTROLS DURI NG
EMERGENCY PERI ODS.

(a) REPEAL- Section 2382 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 141 of such title is anended by striking out the item
relating to section 2382.

PART |1--CIVILI AN AGENCY ACQUI SI TI ONS
SEC. 2151. ALLOMBLE CONTRACT COSTS.

Section 306 of the Federal Property and Admi nistrative Services
Act of 1949 (41 U.S.C. 256) is anmended to read as foll ows:

"SEC. 306. ALLOMBLE COSTS.

“(a) INDIRECT COST THAT VI OLATES A FAR COST PRI NCl PLE- An
executive agency shall require that a covered contract provide that
if the contractor submts to the executive agency a proposal for
settlenent of indirect costs incurred by the contractor for any
peri od after such costs have been accrued and if that proposal
i ncl udes the subm ssion of a cost which is unall owabl e because the
cost violates a cost principle in the Federal Acquisition
Regul ation (referred to in section 25(c)(1) of the Ofice of
Federal Procurenent Policy Act (41 U.S.C 421(c)(1)) or an
executive agency supplenment to the Federal Acquisition Regul ation,
the cost shall be disall owed.

“(b) PENALTY FOR VI OLATION OF COST PRINCI PLE- (1) If the
executive agency determ nes that a cost submtted by a contractor
inits proposal for settlenment is expressly unallowable under a
cost principle referred to in subsection (a) that defines the
allowability of specific selected costs, the executive agency shall
assess a penalty against the contractor in an anmount equal to--

"(A) the anount of the disallowed cost allocated to covered
contracts for which a proposal for settlenent of indirect costs
has been subm tted; plus
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"(B) interest (to be conputed based on provisions in the
Federal Acquisition Regulation) to conpensate the United States
for the use of any funds which a contractor has been paid in
excess of the anount to which the contractor was entitl ed.

“(2) If the executive agency determines that a proposal for
settlenent of indirect costs subnmitted by a contractor includes a
cost determined to be unallowable in the case of such contractor
bef ore the subm ssion of such proposal, the executive agency shal
assess a penalty against the contractor in an anmount equal to two
ti mes the anmount of the disallowed cost allocated to covered
contracts for which a proposal for settlenment of indirect costs has
been subm tted.

“(c) WAIVER OF PENALTY- The Federal Acquisition Regulation shal
provide for a penalty under subsection (b) to be waived in the case
of a contractor's proposal for settlenment of indirect costs when--

(1) the contractor w thdraws the proposal before the fornmal
initiation of an audit of the proposal by the Federa
Government and resubnmits a revised proposal

“(2) the anount of unall owabl e costs subject to the penalty
is insignificant; or

"(3) the contractor denobnstrates, to the contracting
officer's satisfaction, that--

"(A) it has established appropriate policies and
personnel training and an internal control and review
system that provide assurances that unall owabl e costs
subj ect to penalties are precluded from being included in
the contractor's proposal for settlenment of indirect costs;
and

“(B) the unallowabl e costs subject to the penalty were
i nadvertently incorporated into the proposal

“(d) APPLI CABILITY OF CONTRACT DI SPUTES PROCEDURE TO DI SALLOMNCE
OF COST AND ASSESSMENT OF PENALTY- An action of an executive agency
under subsection (a) or (b)--

(1) shall be considered a final decision for the purposes of
section 6 of the Contract Disputes Act of 1978 (41 U.S.C. 605);
and

"(2) is appeal able in the manner provided in section 7 of
such Act (41 U. S. C. 606).

“(e) SPECIFIC COSTS NOT ALLOMBLE- (1) The follow ng costs are
not all owabl e under a covered contract:

"(A) Costs of entertai nnent, including anmusenent, diversion
and social activities, and any costs directly associated with
such costs (such as tickets to shows or sports events, neals,
| odgi ng, rentals, transportation, and gratuities).

"(B) Costs incurred to influence (directly or indirectly)
| egi slative action on any matter pendi ng before Congress, a
State legislature, or a legislative body of a politica
subdi vision of a State.

"(C) Costs incurred in defense of any civil or crimnal fraud
proceeding or simlar proceeding (including filing of any false
certification) brought by the United States where the
contractor is found |iable or had pl eaded nolo contendere to a
charge of fraud or simlar proceeding (including filing of a
false certification).

(D) Paynments of fines and penalties resulting from
violations of, or failure to conply with, Federal, State,
local, or foreign | aws and regul ati ons, except when incurred as
a result of conpliance with specific terns and conditions of
the contract or specific witten instructions fromthe
contracting officer authorizing in advance such paynents in
accordance with applicable provisions of the Federa
Acqui si tion Regul ati on.

"(E) Costs of nenbership in any social, dining, or country
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(G Contributions or donations, regardl ess of the recipient.
"(H) Costs of advertising designed to pronote the contractor

or its products.

(1) Costs of pronotional itenms and nmenorabilia, including

nodel s, gifts, and souvenirs.

"(J) Costs for travel by commercial aircraft which exceed the

amount of the standard commercial fare.

"(K) Costs incurred in naking any paynment (comonly known as

a ~gol den parachute paynent') which is--

(i) in an anmount in excess of the normal severance pay
paid by the contractor to an enpl oyee upon term nation of

enpl oynent; and

“(ii) is paid to the enpl oyee contingent upon, and
foll owi ng, a change in managenent control over, or
ownership of, the contractor or a substantial portion of
the contractor's assets.

(L) Costs of commercial insurance that protects against the
costs of the contractor for correction of the contractor's own

defects in materials or workmanshi p.

(M Costs of severance pay paid by the contractor to foreign
nati onal s enpl oyed by the contractor under a service contract

performed outside the United States, to the extent that the
anount of severance pay paid in any case exceeds the anpunt

paid in the industry involved under the customary or prevailing
practice for firms in that industry providing simlar services

in the United States, as determ ned under the Federa
Acqui si tion Regul ati on.

"(N) Costs of severance pay paid by the contractor to a
foreign national enployed by the contractor under a service

contract perfornmed in a foreign country if the termnation of

t he enpl oynent of the foreign national is the result of the
closing of, or the curtailment of activities at, a United
States facility in that country at the request of the
governnent of that country.

(O Costs incurred by a contractor in connection with any

crimnal, civil, or adm nistrative proceedi ng conmenced by the
United States or a State, to the extent provided in subsection

(k).
"(2)(A) Pursuant to the Federal Acquisition Regulation and

subject to the availability of appropriations, an executive agency,

in awarding a covered contract, may wai ve the application of the

provi sions of paragraphs (1)(M and (1)(N) to that contract if the

executi ve agency determ nes that--

(i) the application of such provisions to the contract would

adversely affect the continuation of a program project, or
activity that provides significant support services for

enpl oyees of the executive agency posted outside the United
St at es;

“(ii) the contractor has taken (or has established plans to
take) appropriate actions within the contractor's control to
m ni m ze the anmount and nunber of incidents of the paynent of
severance pay by the contractor to enpl oyees under the contract
who are foreign nationals; and

“(iii) the paynent of severance pay is necessary in order to

conmply with a law that is generally applicable to a significant

nunber of businesses in the country in which the foreign
nati onal receiving the paynent performed services under the

contract or is necessary to conply with a collective bargaining

agr eenent .
"(B) An executive agency shall include in the solicitation for
covered contract a statenent indicating--

a
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(i) that a waiver has been granted under subparagraph (A)
for the contract; or

“(ii) whether the executive agency will consider granting
such a waiver, and, if the executive agency w |l consider
granting a waiver, the criteria to be used in granting the
wai ver.

(O An executive agency shall nake the final determ nation
regardi ng whether to grant a waiver under subparagraph (A) with
respect to a covered contract before award of the contract.

"(3) The provisions of the Federal Acquisition Regulation
i npl enenting this section nmay establish appropriate definitions,
exclusions, limtations, and qualifications. Any subm ssion by a
contractor of costs which are incurred by the contractor and which
are clainmed to be all owabl e under Departnent of Energy managenent
and operating contracts shall be considered a "“proposal for
settlenent of indirect costs incurred by the contractor for any
period after such costs have been accrued', as used in this section

“(f) REQUI RED REGULATI ONS- (1) The Federal Acquisition Regulation
shall contain provisions on the allowability of contractor costs.
Such provisions shall define in detail and in specific ternms those
costs which are unallowable, in whole or in part, under covered
contracts. The regulations shall, at a mninum clarify the cost
principles applicable to contractor costs of the foll ow ng:

“(A) Ar shows.

“(B) Menbership in civic, community, and professiona
or gani zati ons.

(O Recruitnment.

(D) Enpl oyee norale and wel fare.

"(E) Actions to influence (directly or indirectly) executive
branch action on regul atory and contract nmatters (other than
costs incurred in regard to contract proposals pursuant to
solicited or unsolicited bids).

"(F) Community relations.

(G Dining facilities.

"(H) Professional and consulting services, including | ega
servi ces.

(1) Conpensation.

“(J) Selling and marketi ng.

"(K) Travel

(L) Public relations.

(M Hotel and neal expenses.

"(N) Expense of corporate aircraft.

(O Conpany-furni shed autonobil es.

“(P) Adverti sing.

) Conventi ons.

“(2) The Federal Acquisition Regulation shall require that a
contracting officer not resolve any questioned costs until the
contracting officer has obtained--

"(A) adequat e docunentation with respect to such costs; and

"(B) the opinion of the contract auditor on the allowability
of such costs.

"(3) The Federal Acquisition Regulation shall provide that, to
t he maxi mum extent practicable, a contract auditor be present at
any negotiation or nmeeting with the contractor regarding a
determ nation of the allowability of indirect costs of the
contractor.

"(4) The Federal Acquisition Regulation shall require that al
categories of costs designated in the report of a contract auditor
as questioned with respect to a proposal for settlenent be resol ved
in such a manner that the anmount of the individual questioned costs
that are paid will be reflected in the settl enent.

“(g) APPLI CABILITY OF REGULATI ONS TO SUBCONTRACTORS- The
regul ations referred to in subsections (e) and (f)(1) shall require
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prime contractors of a covered contract, to the maxi num extent
practicable, to apply the provisions of such regulations to al
subcontractors of the covered contract.

“(h) CONTRACTOR CERTI FI CATI ON REQUI RED- (1) A proposal for
settlenent of indirect costs applicable to a covered contract shal
include a certification by an official of the contractor that, to
the best of the certifying official's know edge and belief, al
indirect costs included in the proposal are allowable. Any such
certification shall be in a formprescribed in the Federa
Acqui si tion Regul ati on.

“(2) An executive agency may, in an exceptional case, waive the
requi renent for certification under paragraph (1) in the case of
any contract if the agency--

"(A) determines in such case that it would be in the interest
of the United States to waive such certification; and

"(B) states in witing the reasons for that determ nation and
makes such determ nation avail able to the public.

(i) PENALTIES FOR SUBM SSI ON OF COST KNOWN AS NOT ALLOWABLE- The
subm ssion to an executive agency of a proposal for settlenent of
costs for any period after such costs have been accrued that
i ncludes a cost that is expressly specified by statute or
regul ati on as being unall owabl e, with the know edge that such cost
i s unal |l owabl e, shall be subject to the provisions of section 287
of title 18, United States Code, and section 3729 of title 31
United States Code.

“(j) CONTRACTOR TO HAVE BURDEN OF PROOF- In a proceeding before a
board of contract appeals, the United States Court of Federa
Cl ains, or any other Federal court in which the reasonabl eness of
i ndirect costs for which a contractor seeks reinbursement fromthe
United States is in issue, the burden of proof shall be upon the
contractor to establish that those costs are reasonable.

" (k) PROCEEDI NG COSTS NOT ALLOMBLE- (1) Except as otherw se
provided in this subsection, costs incurred by a contractor in
connection with any crimnal, civil, or admnistrative proceeding
commenced by the United States or a State are not all owabl e as
rei mbursabl e costs under a covered contract if the proceeding (A)
relates to a violation of, or failure to conply with, a Federal or
State statute or regulation, and (B) results in a disposition
descri bed i n paragraph (2).

"(2) Adisposition referred to in paragraph (1)(B) is any of the
fol | owi ng:

"(A) In the case of a crimnal proceeding, a conviction
(including a conviction pursuant to a plea of nolo contendere)
by reason of the violation or failure referred to in paragraph
(1).

"(B) In the case of a civil or adm nistrative proceedi ng
i nvol ving an allegation of fraud or simlar msconduct, a
determ nati on of contractor liability on the basis of the
violation or failure referred to in paragraph (1).

(O In the case of any civil or adm nistrative proceeding
the inposition of a nonetary penalty by reason of the violation
or failure referred to in paragraph (1).

(D) A final decision--

(i) to debar or suspend the contractor,

“(ii) to rescind or void the contract, or

“(iii) to termnate the contract for default,

by reason of the violation or failure referred to in paragraph
(1).
"(E) A disposition of the proceeding by consent or conprom se
if such action could have resulted in a disposition described
i n subparagraph (A, (B), (©, or (D).

“(3) In the case of a proceeding referred to in paragraph (1)

that is cormmenced by the United States and is resol ved by consent

62 of 143 02/ 04/97 11:29:51



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

or conprom se pursuant to an agreenment entered into by a contractor
and the United States, the costs incurred by the contractor in
connection with such proceeding that are otherwi se not all owabl e as
rei mbursabl e costs under such paragraph may be allowed to the
extent specifically provided in such agreenent.

“(4) In the case of a proceeding referred to in paragraph (1)
that is cormenced by a State, the executive agency that awarded the
covered contract involved in the proceeding may allow the costs
incurred by the contractor in connection with such proceedi ng as
rei mbursable costs if the executive agency determnes, in
accordance with the Federal Acquisition Regulation, that the costs
were incurred as a result of (A) a specific termor condition of
the contract, or (B) specific witten instructions of the executive

agency.
"(5)(A) Except as provided in subparagraph (C), costs incurred by
a contractor in connection with a crimmnal, civil, or

adm ni strative proceedi ng conmenced by the United States or a State
in connection with a covered contract may be all owed as

rei nbursabl e costs under the contract if such costs are not

di sal | owabl e under paragraph (1), but only to the extent provided

i n subpar agraph (B)

"(B)(i) The amount of the costs all owabl e under subparagraph (A)
in any case may not exceed the anmount equal to 80 percent of the
amount of the costs incurred, to the extent that such costs are
determ ned to be otherw se allowable and al | ocabl e under the
Federal Acquisition Regulation

“(ii) Regulations issued for the purpose of clause (i) shal
provide for appropriate consideration of the complexity of
procurenent litigation, generally accepted principles governing the
award of legal fees in civil actions involving the United States as
a party, and such other factors as nay be appropriate.

(O In the case of a proceeding referred to in subparagraph (A)
contractor costs otherw se allowable as reinbursable costs under
this paragraph are not allowable if (i) such proceedi ng invol ves
t he sane contractor msconduct alleged as the basis of another
crimnal, civil, or adm nistrative proceeding, and (ii) the costs
of such other proceeding are not all owabl e under paragraph (1).

“(6) In this subsection:

"(A) The term " proceeding' includes an investigation
"(B) The term “costs', with respect to a proceedi ng--
(i) means all costs incurred by a contractor, whether
before or after the commencenent of any such proceedi ng; and
“(ii) includes--
(1) admnistrative and clerical expenses;
“(I'l) the cost of |egal services, including |ega
services performed by an enpl oyee of the contractor
“(I'11) the cost of the services of accountants and
consul tants retained by the contractor; and
“(IV) the pay of directors, officers, and enpl oyees
of the contractor for tinme devoted by such directors,
of ficers, and enpl oyees to such proceedi ng.
"(C) The term “penalty' does not include restitution
rei mbursement, or conpensatory danages.

(1) COVERED CONTRACT DEFINED- (1) In this section, the term
“covered contract' means a contract for an amount in excess of
$500, 000 that is entered into by an executive agency, except that
such term does not include a fixed-price contract w thout cost
incentives or any firm fixed price contract for the purchase of
commerci al itens.

"(2) Effective on Cctober 1 of each year that is divisible by
five, the anbunt set forth in paragraph (1) shall be adjusted to
t he equi val ent anobunt in constant fiscal year 1994 dollars. An
amount, as so adjusted, that is not evenly divisible by $50, 000
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shall be rounded to the nearest multiple of $50,000. In the case of
an amount that is evenly divisible by $25,000 but is not evenly
di vi si bl e by $50, 000, the amount shall be rounded to the next
hi gher multiple of $50, 000.".
PART [11--ACQUI SI TI ONS GENERALLY
SEC. 2191. TRAVEL EXPENSES OF GOVERNVENT CONTRACTORS.

Section 24 of the Ofice of Federal Procurenent Policy Act (41
U S.C. 420) is repeal ed.

SEC. 2192. REVI SION OF COST PRI NClI PLE RELATI NG TO ENTERTAI NVENT,
G FT, AND RECREATI ON COSTS FOR CONTRACTOR
EMPLOYEES

(a) COSTS NOT ALLOMBLE- (1) The costs of gifts or recreation for
enpl oyees of a contractor or nmenbers of their famlies that are
provi ded by the contractor to i nprove enpl oyee noral e or
performance or for any other purpose are not all owabl e under a
covered contract unless, within 120 days after the date of the
enactment of this Act, the Federal Acquisition Regul atory Counci
prescri bes anendnments to the Federal Acquisition Regulation
speci fyi ng circunstances under which such costs are all owabl e under
a covered contract.

(2) Not later than 90 days after the date of the enactnent of
this Act, the Federal Acquisition Regulatory Council shall anmend
the cost principle in the Federal Acquisition Regulation that is
set out in section 31.205-14 of title 48, Code of Federa
Regul ations, relating to unallowability of entertainnent costs--

(A) by inserting in the cost principle a statenment that costs
made specifically unallowabl e under that cost principle are not
al | owabl e under any other cost principle; and

(B) by striking out " (but see 31.205-1 and 31.205-13)'.

(b) DEFINITIONS- In this section

(1) The term " enpl oyee' includes officers and directors of a
contractor.

(2) The term “covered contract' has the neaning given such
termin section 2324(1) of title 10, United States Code (as
anended by section 2101(c)), and section 306(!) of the Federa
Property and Adm nistrative Services Act of 1949 (as added by
section 2151).

(c) EFFECTI VE DATE- Any anendnments to the Federal Acquisition
Regul ati on made pursuant to subsection (a) shall apply with respect
to costs incurred after the date on which the anmendnments nade by
section 2101 apply (as provided in section 10001) or the date on
whi ch the anmendnments nade by section 2151 apply (as provided in
section 10001), whichever is later

SUBTI TLE C-- AUDI T AND ACCESS TO RECORDS
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 2201. CONSOLI DATI ON AND REVI SI ON OF AUTHORI TY TO EXAM NE
RECORDS OF CONTRACTORS

(a) AUTHORITY- (1) Section 2313 of title 10, United States Code
is anended to read as foll ows:

“Sec. 2313. Examination of records of contractor

“(a) AGENCY AUTHORI TY- (1) The head of an agency, acting through
an aut horized representative, is authorized to inspect the plant
and audit the records of--

"(A) a contractor performng a cost-reinbursenment, incentive,
ti me-and-materials, |abor-hour, or price-redeterm nable
contract, or any conbination of such contracts, nade by that
agency under this chapter; and

“(B) a subcontractor perform ng any cost-rei nbursenent,
incentive, tinme-and-materials, |abor-hour, or
price-redeterm nabl e subcontract or any conbi nati on of such
subcontracts under a contract referred to in subparagraph (A).

"(2) The head of an agency, acting through an authorized
representative, is authorized, for the purpose of evaluating the
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accuracy, conpleteness, and currency of certified cost or pricing
data required to be submtted pursuant to section 2306a of this
title with respect to a contract or subcontract, to exam ne al
records of the contractor or subcontractor related to--

"(A) the proposal for the contract or subcontract;

"(B) the discussions conducted on the proposal

"(C pricing of the contract or subcontract; or

(D) performance of the contract or subcontract.

“(b) DCAA SUBPCENA AUTHORI TY- (1) The Director of the Defense
Contract Audit Agency (or any successor agency) nmay require by
subpoena the production of any records of a contractor that the
Secretary of Defense is authorized to audit or exam ne under
subsection (a).

“(2) Any such subpoena, in the case of contumacy or refusal to
obey, shall be enforceable by order of an appropriate United States
district court.

"(3) The authority provided by paragraph (1) may not be
r edel egat ed

"(4) The Director (or any successor official) shall submt an
annual report to the Secretary of Defense on the exercise of such
authority during the precedi ng year and the reasons why such
authority was exercised in any instance. The Secretary shal
forward a copy of each such report to the Commttees on Arned
Services of the Senate and House of Representatives.

“(c) COVPTROLLER GENERAL AUTHORI TY- (1) Except as provided in
par agraph (2), each contract awarded after using procedures other
than seal ed bid procedures shall provide that the Conptroller
Ceneral and his representatives are authorized to exam ne any
records of the contractor, or any of its subcontractors, that
directly pertain to, and involve transactions relating to, the
contract or subcontract.

“(2) Paragraph (1) does not apply to a contract or subcontract
with a foreign contractor or foreign subcontractor if the head of
t he agency concerned determnes, with the concurrence of the
Comptroll er General or his designee, that the application of that
paragraph to the contract or subcontract would not be in the public
interest. However, the concurrence of the Conptroller General or
hi s designee is not required--

“(A) where the contractor or subcontractor is a foreign
governnment or agency thereof or is precluded by the |aws of the
country involved frommaking its records avail able for
exam nation; and

"(B) where the head of the agency determ nes, after taking
into account the price and availability of the property and
services fromUnited States sources, that the public interest
woul d be best served by not applying paragraph (1).

“(3) Paragraph (1) may not be construed to require a contractor
or subcontractor to create or naintain any record that the
contractor or subcontractor does not maintain in the ordinary
course of business or pursuant to another provision of |aw

“(d) LIM TATI ON ON PREAWARD AUDI TS RELATI NG TO | NDI RECT COSTS-
The head of an agency may not performa preaward audit to eval uate
proposed indirect costs under any contract, subcontract, or
nodi fication to be entered into in accordance with this chapter in
any case in which the contracting officer determ nes that the
obj ectives of the audit can reasonably be nmet by accepting the
results of an audit conducted by any ot her departnent or agency of
t he Federal Government wi thin one year preceding the date of the
contracting officer's determnation.

“(e) LIMTATION The authority of the head of an agency under
subsection (a), and the authority of the Conptroller General under
subsection (c), with respect to a contract or subcontract shal
expire three years after final payment under such contract or
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subcontract.

“(f) INAPPLI CABI LI TY TO CERTAI N CONTRACTS- This section does not
apply to the follow ng contracts:

(1) Contracts for utility services at rates not exceeding
t hose established to apply uniformy to the public, plus any
appl i cabl e reasonabl e connecti on char ge.

"(g) FORMS OF ORI G NAL RECORD STORAGE- Nothing in this section
shal |l be construed to preclude a contractor fromduplicating or
storing original records in electronic form

“(h) USE OF | MAGES OF ORI G NAL RECORDS- The head of an agency
shall not require a contractor or subcontractor to provide origina
records in an audit carried out pursuant to this section if the
contractor or subcontractor provides photographic or electronic
i mages of the original records and neets the follow ng requirenents:

(1) The contractor or subcontractor has established
procedures to ensure that the inaging process preserves the
integrity, reliability, and security of the original records.

"(2) The contractor or subcontractor maintains an effective
i ndexi ng systemto permt tinely and conveni ent access to the
i maged records.

"(3) The contractor or subcontractor retains the origina
records for a mninumof one year after inaging to permt
peri odi c validation of the inmaging systens.

“(i) RECORDS DEFINED- In this section, the term records'

i ncl udes books, docunents, accounting procedures and practices, and
ot her data, regardl ess of type and regardl ess of whether such itens
are in witten form in the formof conputer data, or in any other
form"'.

(2) The itemrelating to such section in the table of sections at
t he begi nning of chapter 137 of title 10, United States Code, is
amended to read as foll ows:
©2313. Exam nation of records of contractor.'.

(b) REPEAL OF SUPERSEDED PROVI SI ON- (1) Section 2406 of title 10,
United States Code, is repeal ed.

(2) The table of sections at the beginning of chapter 141 of such
title is amended by striking out the itemrelating to section 2406.

PART |1--CVILI AN AGENCY ACQUI SI TI ONS
SEC. 2251. AUTHORI TY TO EXAM NE RECORDS OF CONTRACTORS.
(a) AUTHORITY- Title 11l of the Federal Property and

Admi ni strative Services Act of 1949 (41 U.S.C. 251 et seq.), as
anended by sections 1072 and 1251(a), is further anmended by
inserting after section 304B the foll owi ng new section
"SEC. 304C. EXAM NATI ON OF RECORDS OF CONTRACTOR

“(a) AGENCY AUTHORITY- (1) The head of an executive agency,
acting through an authorized representative, is authorized to
i nspect the plant and audit the records of--

"(A) a contractor performng a cost-reinbursenment, incentive,
ti me-and-materials, |abor-hour, or price-redeterm nable
contract, or any conbi nation of such contracts, nade by that
executive agency under this title; and

“(B) a subcontractor perform ng any cost-rei nbursenent,
incentive, tinme-and-materials, |abor-hour, or
price-redeterm nabl e subcontract or any conbi nati on of such
subcontracts under a contract referred to in subparagraph (A).

“(2) The head of an executive agency, acting through an
aut hori zed representative, is authorized, for the purpose of
eval uating the accuracy, conpleteness, and currency of certified
cost or pricing data required to be submtted pursuant to section
304B with respect to a contract or subcontract, to exam ne al
records of the contractor or subcontractor related to--

"(A) the proposal for the contract or subcontract;

"(B) the discussions conducted on the proposal

"(C pricing of the contract or subcontract; or
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(D) performance of the contract or subcontract.

“(b) SUBPCENA POWNER- (1) The Inspector General of an executive
agency appoi nted under section 3 or 8G of the Inspector General Act
of 1978 (5 U.S.C. App.) or, upon request of the head of an
executive agency, the Director of the Defense Contract Audit Agency
(or any successor agency) of the Departnment of Defense or the
I nspector Ceneral of the General Services Adm nistration may
requi re by subpoena the production of records of a contractor
access to which is provided for that executive agency by subsection
(a).
“(2) Any such subpoena, in the case of contumacy or refusal to
obey, shall be enforceable by order of an appropriate United States
district court.

"(3) The authority provided by paragraph (1) nmay not be del egat ed.
“(4) In the year following a year in which authority provided in
paragraph (1) is exercised for an executive agency, the head of the

executive agency shall submt to the Committee on Governnenta
Affairs of the Senate and the Conmittee on CGovernnment Cperations of
the House of Representatives a report on the exercise of such

aut hority during such precedi ng year and the reasons why such
authority was exercised in any instance.

“(c) COVPTROLLER GENERAL AUTHORI TY- (1) Except as provided in
par agraph (2), each contract awarded after using procedures other
than seal ed bid procedures shall provide that the Conptroller
Ceneral and his representatives are authorized to exam ne any
records of the contractor, or any of its subcontractors, that
directly pertain to, and involve transactions relating to, the
contract or subcontract.

“(2) Paragraph (1) does not apply to a contract or subcontract
with a foreign contractor or foreign subcontractor if the executive
agency concerned determ nes, with the concurrence of the
Comptroll er General or his designee, that the application of that
par agraph to the contract or subcontract would not be in the public
i nterest. However, the concurrence of the Conptroller General or
hi s designee is not required--

“(A) where the contractor or subcontractor is a foreign
governnment or agency thereof or is precluded by the |aws of the
country involved frommaking its records avail able for
exam nati on; and

“(B) where the executive agency determ nes, after taking into
account the price and availability of the property and services
fromUnited States sources, that the public interest would be
best served by not applying paragraph (1).

“(3) Paragraph (1) may not be construed to require a contractor
or subcontractor to create or naintain any record that the
contractor or subcontractor does not maintain in the ordinary
course of business or pursuant to another provision of |aw

“(d) LIM TATI ON ON PREAWARD AUDI TS RELATI NG TO | NDI RECT COSTS- An
executive agency nmay not performa preaward audit to eval uate
proposed indirect costs under any contract, subcontract, or
nodi fication to be entered into in accordance with this title in
any case in which the contracting officer determ nes that the
obj ectives of the audit can reasonably be met by accepting the
results of an audit conducted by any ot her departnent or agency of
t he Federal Government wi thin one year preceding the date of the
contracting officer's determnation.

“(e) LIMTATION The authority of an executive agency under
subsection (a), and the authority of the Conptroller General under
subsection (c), with respect to a contract or subcontract shal
expire three years after final payment under such contract or
subcontract.

“(f) INAPPLI CABI LI TY TO CERTAI N CONTRACTS- This section does not
apply to the follow ng contracts:
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(1) Contracts for utility services at rates not exceeding
t hose established to apply uniformy to the public, plus any
appl i cabl e reasonabl e connecti on char ge.

“(g) FORM OF ORI G NAL RECORD STORAGE- Nothing in this section
shal |l be construed to preclude a contractor fromduplicating or
storing original records in electronic form

“(h) USE OF | MAGES OF ORI G NAL RECORDS- An executive agency shall
not require a contractor or subcontractor to provide origina
records in an audit carried out pursuant to this section if the
contractor or subcontractor provides photographic or electronic
i mages of the original records and neets the follow ng requirenents:

(1) The contractor or subcontractor has established
procedures to ensure that the inaging process preserves the
integrity, reliability, and security of the original records.

“(2) The contractor or subcontractor maintains an effective
i ndexi ng systemto permt tinely and conveni ent access to the
i maged records.

“(3) The contractor or subcontractor retains the origina
records for a mninmumof one year after inmaging to permt
periodi c validation of the inmaging systens.

“(i) RECORDS DEFINED- In this section, the term records'

i ncl udes books, docunents, accounting procedures and practices, and
ot her data, regardl ess of type and regardl ess of whether such itens
are in witten form in the formof conputer data, or in any other
form"'.

(b) REPEAL OF SUPERSEDED PROVI SI ON- Section 304 of the Federa
Property and Adm nistrative Services Act of 1949 (41 U.S.C. 254) is
anended by striking out subsection (c).

SUBTI TLE D- - CLAI M5 AND DI SPUTES
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 2301. CERTI FI CATI ON OF CONTRACT CLAI M5

(a) IN GENERAL- Chapter 141 of title 10, United States Code, is
anended by inserting after section 2409a the foll ow ng new section
2410:

“Sec. 2410. Requests for equitable adjustnment or other relief:
certification

“(a) CERTIFI CATI ON REQUI REMENT- A request for equitable
adjustnment to contract ternms or request for relief under Public Law
85-804 (50 U.S.C. 1431 et seq.) that exceeds the sinplified
acquisition threshold may not be paid unless a person authorized to
certify the request on behalf of the contractor certifies, at the
time the request is submtted, that--

(1) the request is made in good faith, and

“(2) the supporting data are accurate and conplete to the
best of that person's know edge and beli ef.

“(b) RESTRI CTI ON ON LEQ SLATI VE PAYMENT OF CLAIM5- In the case of
a contract of an agency named in section 2303(a) of this title, no
provision of a | aw enacted after Septenber 30, 1994, that directs
t he payment of a particular clai munder such contract, a particular
request for equitable adjustnent to any term of such contract, or a
particul ar request for relief under Public Law 85-804 (50 U.S.C
1431 et seq.) regarding such contract may be inplenmented unl ess
such provision of |aw-

(1) specifically refers to this subsection; and

"(2) specifically states that this subsection does not apply
with respect to the paynent directed by that provision of |aw

“(c) DEFINITION In this section, the term sinplified
acqui sition threshold has the nmeaning given that termin section
4(11) of the Ofice of Federal Procurement Policy Act.'.

(b) REPEAL O RELATED PROVI SI ON- Section 2410e of title 10
United States Code, is repeal ed.

(c) CLERI CAL AMENDMVENTS- The table of sections at the beginning
of chapter 141 of such title is anended--

68 of 143 02/ 04/ 97 11:29:58



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

(A) by striking out the itens relating to sections 2410 and
2410e; and
(B) by inserting after the itemrelating to section 2409a the
fol | owi ng:
©2410. Requests for equitable adjustnment or other relief:
certification.'.
SEC. 2302. SHI PBUI LDI NG CLAI M5

(a) I NCREASE IN TI ME PERI OD DURI NG WHI CH ADJUSTMENTS TO
SHI PBUI LDI NG CLAI M5 MAY BE MADE- Section 2405 of title 10, United
States Code, is anended in subsection (a)--

(1) by striking out “entered into after Decenber 7, 1983,'; and

(2) by striking out “occurring nore than 18 nonths before the
subm ssion of the claim request, or demand.' and inserting in
lieu thereof the follow ng: "that--

(1) in the case of a contract entered into after Decenber 7,
1983, and before the date of the enactnent of the Federa
Acqui sition Streamining Act of 1994, occurred nore than 18
nont hs before the subm ssion of the claim request, or denand;
and

“(2) in the case of a contract entered into on or after the
date of the enactnent of the Federal Acquisition Streamnining
Act of 1994, occurred nore than 6 years before the subm ssion
of the claim request, or demand.'.

(b) RESUBM SSI ON W TH CORRECTED CERTI FI CATI ON- Subsection (c) of
such section is anmended by adding at the end the foll ow ng:

“(4) This subsection applies only with respect to a claim
request, or demand submitted before the effective date of this
par agr aph. .

(c) APPLI CABILITY- Paragraphs (1) and (2) of section 2405(a) of
title 10, United States Code, as added by subsection (a)(2), shal
apply according to the provisions thereof on and after the date of
the enactnent of this Act, notw thstandi ng section 10001(b).

PART |1--ACQUI SI TI ONS GENERALLY
SEC. 2351. CONTRACT DI SPUTES ACT | MPROVEMENTS

(a) PERIOD FOR FILING CLAI M5- Section 6 of the Contract Disputes
Act of 1978 (41 U.S.C. 605) is amended in subsection (a) by
inserting after the second sentence the follow ng: “Each claimby a
contractor against the governnment relating to a contract and each
claimby the government against a contractor relating to a contract
shall be submitted within 6 years after the accrual of the claim
The precedi ng sentence does not apply to a claimby the governnment
against a contractor that is based on a claimby the contractor
i nvol ving fraud.".

(2) Notwi thstanding the third sentence of section 6(a) of the
Contract Disputes Act of 1978, as added by paragraph (1), if a
contract in existence on the date of the enactnent of this Act
requires that a claimreferred to in that sentence be submtted
earlier than 6 years after the accrual of the claim then the claim
shall be submitted within the period required by the contract. The
precedi ng sentence does not apply to a claimby the Federa
Governnment against a contractor that is based on a claimby the
contractor involving fraud.

(b) 1 NCREASED THRESHOLD FOR CERTI FI CATI ON, DECI SI ON, AND
NOTI FI CATI ON REQUI REMENTS- Subsection (c) of such section is
amended by striking out "$50,000' each place it appears and
inserting in lieu thereof "$100, 000

(c) | NCREASED MAXI MUM FOR APPLI CABI LI TY OF ACCELERATED
PROCEDURES- Section 8(f) of the Contract Disputes Act of 1978 (41
U S.C 607(f)) is anended by striking out ~$50,000' in the first
sentence and inserting in lieu thereof "$100, 000

(d) 1 NCREASED MAXI MUM FOR APPLI CABI LI TY OF SMALL CLAI M5
PROCEDURE- Section 9(a) of the Contract Disputes Act of 1978 (41
U S.C 608(a)) is anended by striking out ~$10,000' in the first

69 of 143 02/ 04/97 11: 30: 00



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

sentence and inserting in lieu thereof "$50, 000

(e) REQUESTS FOR | SSUANCE OF DECI SI ONS- Par agraph (4) of section
6(c) of the Contract Disputes Act of 1978 (41 U S.C. 605(c)) is
amended- -

(1) by striking out “agency board of contract appeals' and
inserting in lieu thereof “tribunal concerned' ; and

(2) by striking out "board,' and inserting in lieu thereof
“tribunal concerned,’'.

SEC. 2352. EXTENSI ON OF ALTERNATI VE DI SPUTE RESOLUTI ON AUTHORI TY.

(a) EXTENSI ON OF AUTHORI TY- Section 6(e) of the Contracts
Di sputes Act of 1978 (41 U.S.C. 605(e)) is anended by striking out
“Cctober 1, 1995 and inserting in lieu thereof "“Cctober 1, 1999

(b) AVAILABI LI TY OF PROCEDURES TO SMALL BUSI NESS GOVERNMVENT
CONTRACTORS- Section 6(e) of such Act is amended by inserting after
the first sentence the following: “In any case in which the
contracting officer rejects a contractor's request for alternative
di spute resol ution proceedi ngs, the contracting officer shal
provide the contractor with a witten explanation, citing one or
nmore of the conditions in section 572(b) of title 5, United States
Code, or such other specific reasons that alternative dispute
resol uti on procedures are inappropriate for the resolution of the
di spute. In any case in which a contractor rejects a request of an
agency for alternative dispute resolution proceedings, the
contractor shall informthe agency in witing of the contractor's
specific reasons for rejecting the request.".

SEC. 2353. EXPEDI TED RESOLUTI ON OF CONTRACT ADM NI STRATI ON MATTERS.

(a) REGULATI ONS REQUIRED- (1) The Federal Acquisition Regul ation
shal I include provisions that require a contracting officer--

(A) to nake every reasonable effort to respond in witing
within 30 days to any witten request nmade to a contracting
officer with respect to a matter relating to the adm nistration
of a contract that is received froma small business concern; and

(B) in the event that the contracting officer is unable to
reply within the 30-day period, to transmt to the contractor
within such period a witten notification of a specific date by
whi ch the contracting officer expects to respond.

(2) The provisions shall not apply to a request for a contracting
of ficer's decision under the Contract D sputes Act of 1978 (41
U S . C 601 et seq.).

(b) RULE OF CONSTRUCTION- Nothing in this section shall be
consi dered as creating any rights under the Contract Di sputes Act
of 1978 (41 U.S.C. 601 et seq.).

(c) DEFINITION- In this section, the term snall business
concern' neans a business concern that nmeets the requirenents of
section 3(a) of the Small Business Act (15 U S.C. 632(a)) and the
regul ati ons pronul gated pursuant to that section
SEC. 2354. AUTHORI TY FOR DI STRI CT COURTS TO OBTAI N ADVI SORY

OPI Nl ONS FROM BOARDS OF CONTRACT APPEALS I N
CERTAI N CASES.

Section 10 of the Contract Disputes Act of 1978 (41 U S.C. 609)
i s amended by adding at the end the foll owi ng new paragraph

“(f)(1) Whenever an action involving an i ssue described in
paragraph (2) is pending in a district court of the United States,
the district court may request a board of contract appeals to
provide the court with an advisory opinion on the matters of
contract interpretation at issue.

"(2) An issue referred to in paragraph (1) is any issue that
could be the proper subject of a final decision of a contracting
of fi cer appeal able under this Act.

"(3) Adistrict court shall direct any request under paragraph
(1) to the board of contract appeals having jurisdiction under this
Act to adjudicate appeal s of contract clains under the contract or
contracts being interpreted by the court.
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“(4) After receiving a request for an advi sory opinion under
paragraph (1), a board of contract appeals shall provide the
advisory opinion in a tinmely manner to the district court making
t he request.’.

SUBTI TLE E- - M SCELLANEQUS
PART | - - ARVED SERVI CES ACQUI SI TI ONS
SEC. 2401. CLARI FI CATI ON OF PROVI SI ON RELATI NG TO QUALI TY CONTROL
OF CERTAI N SPARE PARTS

The second sentence of subsection (a) of section 2383 of title
10, United States Code, is anended to read as follows: “In
establishing the appropriate qualification requirenents, the
Secretary of Defense shall use the Departnment of Defense
qualification requirenments that were used to qualify the origina
production part unless the Secretary determnes in witing--

(1) that there are other requirenments sufficiently simlar
to those requirenents that should be used instead; or

“(2) that any or all such requirenments are unnecessary.'.

SEC. 2402. CONTRACTOR GUARANTEES REGARDI NG WEAPON SYSTEMS.

(a) REPEAL OF REQUI REMENT FOR REPORT ON WAl VERS- Subsection (e)
of section 2403 of title 10, United States Code, is anended--

(1) by striking out "(1)'; and

(2) by striking out paragraph (2).

(b) PROVI SI ONS TO BE ADDRESSED BY REGULATI ONS- Subsection (h) of
such section is anended- -

(1) by redesignating paragraph (2) as paragraph (3); and

(2) by inserting after paragraph (1) the foll owi ng new
par agraph (2):

“(2) The regulations shall include the follow ng:

"(A) Quidelines for negotiating contractor guarantees that
are reasonabl e and cost effective, as determined on the basis
of the likelihood of defects and the estinmated cost of
correcting such defects.

"(B) Procedures for administering contractor guarantees.

"(C) Quidelines for determning the cases in which it may be
appropriate to waive the requirenments of this section.".

PART |1--ACQUI SI TI ONS GENERALLY
SEC. 2451. SECTION 3737 OF THE REVI SED STATUTES: EXPANSI ON OF
AUTHORI TY TO PRCHI BI T SETOFFS AGAI NST ASSI GNEES
REORGANI ZATI ON OF SECTI ON; REVI SION OF OBSOLETE
PROVI SI ONS.

Section 3737 of the Revised Statutes (41 U . S.C. 15) is anended to
read as foll ows:

"SEC. 3737. (a) No contract or order, or any interest therein,
shall be transferred by the party to whom such contract or order is
given to any other party, and any such transfer shall cause the
annul ment of the contract or order transferred, so far as the
United States is concerned. All rights of action, however, for any
breach of such contract by the contracting parties, are reserved to
the United States.

“(b) The provisions of subsection (a) shall not apply in any case
i n which the noneys due or to becone due fromthe United States or
from any agency or department thereof, under a contract providing
for payments aggregating $1,000 or nore, are assigned to a bank
trust conpany, or other financing institution, including any
Federal |ending agency, provided:

(1) That, in the case of any contract entered into after
Cct ober 9, 1940, no claimshall be assigned if it arises under
a contract which forbids such assignment.

“(2) That, unless otherw se expressly permtted by such
contract, any such assignnent shall cover all amounts payabl e
under such contract and not already paid, shall not be made to
nore than one party, and shall not be subject to further
assi gnnent, except that any such assignment may be nade to one
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party as agent or trustee for two or nore parties participating
i n such financing.

“(3) That, in the event of any such assignnent, the assignee
thereof shall file witten notice of the assignment together
with a true copy of the instrument of the assignment wth--

"(A) the contracting officer or the head of his
departnent or agency;

“(B) the surety or sureties upon the bond or bonds, if
any, in connection with such contract; and

(O the disbursing officer, if any, designated in such
contract to make payment.

“(c) Notwi thstanding any law to the contrary governing the
validity of assignnents, any assignment pursuant to this section
shall constitute a valid assignnment for all purposes.

“(d) In any case in which noneys due or to becone due under any
contract are or have been assigned pursuant to this section, no
liability of any nature of the assignor to the United States or any
departnment or agency thereof, whether arising fromor independently
of such contract, shall create or inpose any liability on the part
of the assignee to make restitution, refund, or repaynent to the
United States of any amount heretofore since July 1, 1950, or
hereafter received under the assignment.

“(e) Any contract of the Departnment of Defense, the CGenera
Services Administration, the Departnent of Energy, or any other
departnment or agency of the United States designated by the
Presi dent, except any such contract under which full payment has
been nmade, may, upon a determ nation of need by the President,
provi de or be anended without consideration to provide that
paynments to be nade to the assignee of any noneys due or to becone
due under such contract shall not be subject to reduction or
setof f. Each such determ nation of need shall be published in the
Federal Register.

“(f) If a provision described in subsection (e) or a provision to
t he sane general effect has been at any tine heretofore or is
hereafter included or inserted in any such contract, paynents to be
made thereafter to an assignee of any noneys due or to becone due
under such contract shall not be subject to reduction or setoff for
any liability of any nature of the assignor to the United States or
any department or agency thereof which arises independently of
such contract, or hereafter for any liability of the assignor on
account of --

(1) renegotiation under any renegotiation statute or under
any statutory renegotiation article in the contract;

“(2) fines;

"(3) penalties (which termdoes not include anmounts which may
be collected or withheld fromthe assignor in accordance wth
or for failure to conply with the terns of the contract); or

“(4) taxes, social security contributions, or the withholding
or non w thhol ding of taxes or social security contributions,
whet her arising fromor independently of such contract.

"(g) Except as herein otherw se provided, nothing in this section
shall be deemed to affect or inpair rights of obligations
heret of ore accrued.'.

SEC. 2452. REPEAL OF REQUI REMENT FOR DEPCSI T OF CONTRACTS W TH GAO

Section 3743 of the Revised Statutes (41 U S.C. 20) is repeal ed.
SEC. 2453. REPEAL OF OBSOLETE DEADLI NE REGARDI NG PROCEDURAL

REGULATI ONS FOR THE COST ACCOUNTI NG STANDARDS
BOARD.

Section 26(f)(3) of the Ofice of Federal Procurenent Policy Act
(41 U.S.C 422(f)(3)) is anmended in the first sentence by striking
out "Not later than 180 days after the date of the enactnent of
this section, the Admnistrator' and inserting in lieu thereof "The
Admi ni strator’.
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SEC. 2454. CODI FI CATI ON OF ACCOUNTI NG REQUI REMENT FOR CONTRACTED
ADVI SORY AND ASSI STANCE SERVI CES.

(a) FUNDI NG TO BE | DENTI FI ED | N BUDGET- Section 1105 of title 31,
United States Code, is amended by adding at the end the follow ng
new subsecti on:

"(g) (1) The Director of the Ofice of Managenent and Budget shall
establish the funding for advisory and assi stance services for each
department and agency as a separate object class in each budget
annual |y subnmitted to the Congress under this section.

"(2)(A) In paragraph (1), except as provided in subparagraph (B),
the term “advi sory and assi stance services' neans the follow ng
servi ces when provided by nongovernnental sources:

“(i) Managenent and professional support services.

“(ii) Studies, analyses, and eval uati ons.

“(iii) Engineering and technical services.

"(B) In paragraph (1), the term advisory and assi stance
services' does not include the foll ow ng services:

(i) Routine automated data processing and tel ecomuni cati ons
servi ces unl ess such services are an integral part of a
contract for the procurenent of advisory and assi stance services.

“(ii) Architectural and engineering services, as defined in
section 901 of the Brooks Architect-Engineers Act (40 U S. C
541).

“(iii) Research on basic mathematics or nedical, biological,
physi cal, social, psychol ogical, or other phenonena.'.

(b) REPEAL OF SOURCE LAW Section 512 of Public Law 102-394 (106
Stat. 1826) is repeal ed.

(c) REPEAL O SUPERSEDED PROVI SI ONS- (1) Section 2212 of title
10, United States Code, is repeal ed.

(2) Section 1114 of title 31, United States Code, is repeal ed.

(3)(A) The table of sections at the beginning of chapter 131 of
title 10, United States Code, is anmended by striking out the item
relating to section 2212.

(B) The table of sections at the beginning of chapter 11 of title
31, United States Code, is anended by striking out the item
relating to section 1114.

SEC. 2455. UNI FORM SUSPENSI ON AND DEBARMENT.

(a) REQUI REMENT FOR REGULATI ONS- Regul ations shall be issued
providing that provisions for the debarnent, suspension, or other
exclusion of a participant in a procurenment activity under the
Federal Acquisition Regulation, or in a nonprocurenment activity
under regul ations issued pursuant to Executive Order No. 12549,
shal I have governnment-w de effect. No agency shall allow a party to
participate in any procurenent or nonprocurenent activity if any
agency has debarred, suspended, or otherw se excluded (to the
extent specified in the exclusion agreenment) that party from
participation in a procurenent or nonprocurenent activity.

(b) AUTHORI TY TO GRANT EXCEPTI ON- The regul ations i ssued pursuant
to subsection (a) shall provide that an agency may grant an
exception permtting a debarred, suspended, or otherw se excl uded
party to participate in procurenent activities of that agency to
t he extent exceptions are authorized under the Federal Acquisition
Regul ation, or to participate in nonprocurenment activities of that
agency to the extent exceptions are authorized under regul ations
i ssued pursuant to Executive Order No. 12549.

(c) DEFINITIONS- In this section:

(1) The term  procurement activities' means all acquisition
prograns and activities of the Federal Governnent, as defined
in the Federal Acquisition Regul ation.

(2) The term  nonprocurenent activities' neans all prograns
and activities involving Federal financial and nonfinanci al
assi stance and benefits, as covered by Executive O der No.
12549 and the O fice of Managenent and Budget gui deli nes
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i npl enenting that order.

(3) The term “agency' means an Executive agency as defined in
section 103 of title 5 United States Code.

TITLE 111 --SERVI CE SPECI FI C AND MAJOR SYSTEMS STATUTES
SUBTI TLE A- - MAJOR SYSTEMS STATUTES
SEC. 3001. WEAPON DEVELOPMENT AND PROCUREMENT SCHEDULES

(a) DEADLI NE AND PURPCSE- Subsection (a) of section 2431 of title
10, United States Code, is anended--

(1) in the first sentence--

(A) by striking out "at the same tine' and inserting in
lieu thereof "not later than 45 days after'; and

(B) by striking out "a witten report' and inserting in
lieu thereof “budget justification docunents'; and

(2) in the second and third sentences, by striking out
“report' and inserting in lieu thereof “docunents'.

(b) ADDI TI ONAL MATTERS TO BE | NCLUDED- Subsection (b) of such
section is anmended- -

(1) by striking out "include--
“include each of the follow ng:';

(2) by capitalizing the first letter of the first word in
each of paragraphs (1), (2), and (3);

(3) by striking out the senmicolon at the end of paragraphs
(1) and (2) and inserting in lieu thereof a period,

(4) by striking out *; and' at the end of paragraph (3) and
inserting in lieu thereof a period; and

(5) by amendi ng paragraph (4) to read as foll ows:

“(4)(A) The nost efficient production rate, the nost
efficient acquisition rate, and the m ni num sustai ning rate,
consistent with the programpriority established for such
weapon system by the Secretary concer ned.

“(B) In this paragraph:

(i) The term nost efficient production rate' neans the
maxi mumrate for each budget year at which the weapon
system can be produced with existing or planned plant
capacity and tooling, with one shift a day running for
ei ght hours a day and five days a week.

“(ii) The term  mni mum sustaining rate' neans the
production rate for each budget year that is necessary to
keep production |ines open while nmaintaining a base of
responsi ve vendors and suppliers.'.

SEC. 3002. SELECTED ACQUI SI TI ON REPORT REQUI REMENT

(a) DEFINITION OF PROCUREMENT UNI T COST- (1) Paragraph (2) of
section 2432(a) of title 10, United States Code, is anended--

(A) in clause (A), by striking out “for a fiscal year' and
all that follows through “such programin such fiscal year';

(B) in clause (B), by striking out “with such funds during
such fiscal year.' and inserting in lieu thereof a period; and

(C by striking out the | ast sentence.

(2) Section 2433 of such title is anmended- -

(A) in subparagraph (B) of subsection (c)(1), by striking out
“current' before “procurement unit cost';

(B) in subsection (d), by striking out “current' before
“procurement unit cost' each place it appears; and

(© in subsection (e), by striking out “current' before
“procurenment unit cost' both places it appears.

(b) EXCLUSION OF FIRM FI XED- PRI CE CONTRACTS- Subsection (a) of
section 2432 of such title is anmended in paragraph (3) by inserting
before the period at the end the following: “and that is not a
firm fixed price contract'.

(c) DEFINITION OF FULL LI FE- CYCLE COST- Such subsection is
further anended in paragraph (4) by striking out “has the nmeaning'
and all that follows through the end of the paragraph and inserting
inlieu thereof the follow ng: “neans all costs of devel opnent,

and inserting in lieu thereof
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procurenent, nmilitary construction, and operations and support,
wi t hout regard to fundi ng source or nmanagenent control.".

(d) NOTI CE OF PROPOSED CHANGES I N SAR- Subsection (c) of such
section is amended in paragraph (2) by striking out the second
sentence and inserting in lieu thereof the follow ng: ~Wenever the
Secretary of Defense proposes to nmake changes in the content of a
Sel ected Acquisition Report, the Secretary shall submt a notice of
t he proposed changes to such comm ttees. The changes shall be
consi dered approved by the Secretary, and nmay be incorporated into
the report, only after the end of the 60-day period begi nning on
the date on which the notice is received by those comittees.".

(e) ELIM NATI ON OF CERTAI N SAR REQUI REMENTS- Such subsection is
further anended in paragraph (3) by striking out subparagraph (CQ

(f) UNI FORM | MPLEMENTATI ON OF LI FE- CYCLE COST ANALYSI S- Such
subsection is further anmended--

(1) by striking out paragraph (5); and

(2) by adding at the end of subparagraph (A) of paragraph (3)
the following: "The Secretary of Defense shall ensure that this
subparagraph is inplenmented in a uniform manner, to the extent
practicable, throughout the Departmnment of Defense.'.

(g) ELI M NATI ON OF PRELI M NARY REPORT- Subsection (f) of such
section is amended by striking out the second sentence.

(h) TERM NOLOGY CORRECTI ONS- Such section is further anended as
fol | ows:

(1) Subsection (b)(3)(A) is amended by striking out "“ful
scal e devel oprment or' in clause (i).

(2) Subsection (c)(3) is anmended by striking out “full-scale
engi neering' in subparagraph (A) and inserting in lieu thereof
“engi neering and manufacturing'

(3) Subsection (h)(1) is amended by striking out “full-scale

engi neering' both places it appears and inserting in lieu
t hereof “engi neering and manufacturing'
SEC. 3003. UNIT COST REPORT REQUI REMENT.
(a) REVI SION OF BASELI NE REPORT DEFI NI TI ONS- (1) Section 2433(a)
of title 10, United States Code, is anended--
(A) in paragraph (2)--
(i) by striking out “Baseline Selected Acquisition
Report' and inserting in lieu thereof "“Baseline Estimate';
and
(i1) by striking out "Selected Acquisition Report in
which' and all that follows through the end of the
paragraph and inserting in lieu thereof “cost estimate
i ncluded in the baseline description for the program under
section 2435 of this title.'; and
(B) by striking out paragraph (4).
(2) Section 2433 of such title is further anmended--
(A) in subsection (c)(1), by striking out "Baseline Report
i n subparagraphs (A) and (B) and inserting in |lieu thereof
"Baseline Estinmate'; and
(B) in subsection (d), by striking out "Baseline Report' in
paragraphs (1) and (2) and inserting in lieu thereof "Baseline
Estimate'.

(b) CONTENTS OF UNIT COST REPORT- Section 2433(b) of such title
is anended in paragraph (3) by striking out "Baseline Report was
submtted.' and inserting in lieu thereof “contract was entered
into.".

(c) ELIM NATION OF CERTAIN UNIT COST REPORT REQUI REMENT- Secti on
2433(c) of such title, as anended by subsection (a), is further
anmended- -

(1) by striking out paragraph (2);
(2) by striking out “(1)' after “(c¢)'; and
(3) by redesignating subparagraphs (A), (B), and (C) as
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par agraphs (1), (2), and (3), respectively.

(d) CONSTANT BASE YEAR DOLLARS- Section 2433(f) of such title is
amended by striking out “include expected inflation' and inserting
inlieu thereof "be stated in terns of constant base year dollars
(as described in section 2430 of this title)".

(e) CONTENTS OF SAR- Subparagraph (1) of section 2433(g)(1) of
such title is amended to read as foll ows:

(1) The type of the Baseline Estimate that was included in
t he baseline description under section 2435 of this title and
the date of the Baseline Estinmate.'.
SEC. 3004. REQUI REMENT FOR | NDEPENDENT COST ESTI MATE AND NANPOVER
ESTI MATE BEFORE DEVELOPMENT OR PRODUCTI ON.

(a) CONTENT AND SUBM SSI ON OF ESTI MATES- Subsection (b) of
section 2434 of title 10, United States Code, is anended to read
as follows:

“(b) REGULATI ONS- The Secretary of Defense shall prescribe
regul ati ons governing the content and subm ssion of the estimates
requi red by subsection (a). The regul ations shall require--

(1) that the independent estimate of the full life-cycle
cost of a program -

"(A) be prepared by an office or other entity that is not
under the supervision, direction, or control of the
mlitary departnent, Defense Agency, or other conponent of
the Departnment of Defense that is directly responsible for
carrying out the devel opment or acquisition of the program
and

"(B) include all costs of devel opnent, procurenent,
mlitary construction, and operations and support, wi thout
regard to fundi ng source or nmanagenent control; and

“(2) that the manpower estinmate include an estimate of the
total nunber of personnel required--

"(A) to operate, mmintain, and support the program upon
full operational deploynent; and

"(B) to train personnel to carry out the activities
referred to in subparagraph (A).".

(b) TERM NOLOGY CORRECTI ON, ETCG Subsection (a) of such section
i s anended- -

(1) by striking out “full-scal e engineering devel opnent' and
inserting in lieu thereof "engineering and manufacturing
devel opnent ' ; and

(2) by striking out “cost of the program together with a
manpower estimate, has' and inserting in lieu thereof "ful
life-cycle cost of the programand a manpower estimate for the
pr ogr am have' .

SEC. 3005. BASELI NE DESCRI PTI ON.

(a) IN GENERAL- Section 2435 of title 10, United States Code, is
amended to read as foll ows:

“Sec. 2435. Baseline description

“(a) BASELI NE DESCRI PTI ON REQUI REMENT- (1) The Secretary of a
mlitary departnent shall establish a baseline description for each
maj or defense acquisition program under the jurisdiction of such
Secretary.

"(2) The baseline shall include sufficient paraneters to describe
the cost estimate (referred to as the "Baseline Estimate' in
section 2433 of this title), schedule, performance, supportability,
and any other factor of such major defense acquisition program

“(b) FUNDING LIMT- No anmpunt appropriated or otherw se made
avail able to the Department of Defense for carrying out a major
def ense acquisition program my be obligated after the program
enters engi neeri ng and manufacturing devel opnment wi t hout an
approved baseline description unless such obligation is
specifically approved by the Under Secretary of Defense for
Acqui sition and Technol ogy.
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“(c) SCHEDULE- A baseline description for a mgjor defense
acqui sition programshall be prepared under this section--

(1) before the programenters denonstration and validation;

"(2) before the program enters engineering and manufacturing
devel opnent; and

"(3) before the program enters production and depl oynent.

“(d) REGULATI ONS- The Secretary of Defense shall prescribe
regul ati ons governing the foll ow ng:

(1) The content of baseline descriptions under this section.

"(2) The submission to the Secretary of the mlitary
department concerned and the Under Secretary of Defense for
Acqui sition and Technol ogy by the program nanager for a program
for which there is an approved baseline description under this
section of reports of deviations fromthe baseline of the cost,
schedul e, performance, supportability, or any other factor of
t he program

“(3) Procedures for review of such deviation reports within
t he Departnment of Defense.

“(4) Procedures for submssion to, and approval by, the
Secretary of Defense of revised baseline descriptions.'.

(b) CLERI CAL AMENDVENT- The table of sections at the beginning o
f chapter 144 of such title is amended by anmending the item
relating to section 2435 to read as fol |l ows:
©2435. Baseline description.'.

SEC. 3006. REPEAL OF REQUI REMENT FOR COVPETI Tl VE PROTOTYP- | NG FOR
MAJOR PROGRANMS.

(a) REPEAL- Section 2438 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDVMVENT- The table of sections at the begi nning of
chapter 144 of such title is anended by striking out the item
relating to section 2438.

SEC. 3007. REPEAL OF REQUI REMENT FOR COWPETI TI VE ALTERNATI VE
SOURCES FOR MAJOR PROGRAMS.

(a) REPEAL- Section 2439 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 144 of such title is anended by striking out the item
relating to section 2439.

SUBTI TLE B- - TESTI NG STATUTES
SEC. 3011. AUTHORI TY OF DI RECTOR OF OPERATI ONAL TEST AND EVALUATI ON
TO COVWUNI CATE VI EW5 DI RECTLY TO SECRETARY OF
DEFENSE.

Section 139(c) of title 10, United States Code, is anmended by
inserting after “(c¢)' the following: “The Director may communi cate
views on matters within the responsibility of the Director directly
to the Secretary of Defense and the Deputy Secretary of Defense
wi t hout obtai ning the approval or concurrence of any other official
within the Departnment of Defense.'.

SEC. 3012. RESPONSI BILITY OF DI RECTOR OF OPERATI ONAL TEST AND
EVALUATI ON FOR LI VE FI RE TESTI NG
(a) OVERSI GHT OF LIVE FI RE TESTI NG Subsection (b) of section 139
of title 10, United States Code, is anended--

(1) by striking out "and' at the end of paragraph (4);

(2) by striking out the period at the end of paragraph (5)
and inserting in lieu thereof *; and'; and

(3) by adding at the end the foll owi ng new paragraph:

"(6) nmonitor and reviewthe live fire testing activities of
t he Departnent of Defense provided for under section 2366 of
this title.".

(b) ANNUAL REPORT ON LI VE FI RE TESTI NG Subsection (f) of such
section is amended by inserting “(including live fire testing
activities)' inthe first sentence after “operational test and
eval uation activities'.

77 of 143 02/04/97 11:30: 10



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

SEC. 3013. REQUI REMENT FOR UNCLASSI FI ED VERSI ON OF ANNUAL REPORT ON
OPERATI ONAL TEST AND EVALUATI ON.

Section 139(f) of title 10, United States Code, is anmended by
inserting after the second sentence the followi ng new sentence: "If
the Director submts the report to Congress in a classified form
the Director shall concurrently subnmit an uncl assified version of
the report to Congress.'.

SEC. 3014. SURVIVABILITY AND LETHALI TY TESTI NG

(a) IN GENERAL- Section 2366(c) of title 10, United States Code,
i s anended- -

(1) by redesignating paragraph (2) as paragraph (4);

(2) by designating the second sentence of paragraph (1) as
paragraph (3) and in that paragraph by striking out “such
certification' and inserting in lieu thereof “certification
under paragraph (1) or (2)'; and

(3) by inserting before paragraph (3) (as so designated) the
fol |l owi ng new par agr aph:

(2) In the case of a covered system (or covered product
i nprovenent programfor a covered systen), the Secretary nay waive
the application of the survivability and lethality tests of this
section to such systemor program and instead allow testing of the
systemor programin conbat by firing munitions likely to be
encountered in conbat at conponents, subsystens, and subassenblies,
together with perform ng desi gn anal yses, nodeling and sinmulation
and anal ysis of combat data. Such alternative testing may not be
carried out in the case of any covered system (or covered product
i nprovenent programfor a covered systen) unless the Secretary
certifies to Congress, before the systemor programenters
engi neeri ng and manufacturi ng devel opnent, that the survivability
and lethality testing of such systemor program otherw se required
by this section would be unreasonably expensive and inpracticable."'.

(b) TERM NOLOGY CORRECTI ON- Section 2366(c) (1) of such title is
amended by striking out “full-scale engineering devel opnent' in the
first sentence and inserting in lieu thereof "engineering and
manuf act uri ng devel opnment ' .

SEC. 3015. LIM TATI ON ON QUANTI TI ES TO BE PROCURED FOR LOW RATE
I NI TI AL PRODUCTI ON.

Section 2400(a) of title 10, United States Code, is anended--

(1) in paragraph (2)--

(A) by striking out “paragraph (1)' and inserting in lieu
thereof “this section'; and

(B) by striking out “full-scal e engineering devel opnent'
and inserting in lieu thereof "engineering and
manuf act uri ng devel opnent ' ;

(2) by redesignating paragraph (4) as paragraph (5) and in
t hat paragraph by inserting after the first sentence the
following: "If the quantity exceeds 10 percent of the tota
nunber of articles to be produced, as determ ned at the
mlestone Il decision with respect to that system the
Secretary shall include in the statement the reasons for such
quantity.'; and

(3) by inserting after paragraph (3) the foll owi ng new
par agraph (4):

"(4) The quantity of articles of a major systemthat may be
procured for lowrate initial production may not be |ess than one
operationally configured production unit unless another quantity is
established at the mlestone Il decision.'.

SUBTI TLE C- - SERVI CE SPECI FI C LAWS
SEC. 3021. GRATU TOUS SERVI CES OF OFFI CERS OF CERTAI N RESERVE
COVPONENTS.

(a) ACCEPTANCE BY SECRETARY OF DEFENSE- Section 10212 of title

10, United States Code, is anended--
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(1) by designating the text as subsection (b); and
(2) by inserting before such subsection the follow ng new
subsecti on:

“(a) Notwi thstanding section 1342 of title 31, the Secretary of
Def ense may accept the gratuitous services of an officer of a
reserve conponent (other than an officer of the Arnmy National Guard
of the United States or the Air National CGuard of the United
States) in consultation upon matters relating to the arnmed forces.'.

(b) EFFECTI VE DATE- Notwi t hstandi ng section 10001, the anmendnents
made by subsection (a) shall take effect on Decenber 1, 1994,

i medi ately after the anendnents nade by the Reserve O ficer
Per sonnel Management Act.
SEC. 3022. AUTHORI TY TO RENT SAMPLES, DRAW NGS, AND OTHER

| NFORVATI ON TO OTHERS.

Subsection (a) of section 2539b of title 10, United States Code,
as redesignated by section 1070(a)(13)(A) of the National Defense
Aut hori zation Act for Fiscal Year 1995, is anmended by inserting
‘rent,' after “sell,' each place it appears in paragraphs (1) and
(2).

SEC. 3023. REPEAL OF APPLI CATI ON OF PUBLI C CONTRACTS ACT TO CERTAI N
NAVAL VESSEL CONTRACTS.

(a) REPEAL- Section 7299 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDVMVENT- The table of sections at the begi nning of
chapter 633 of such title is anended by striking out the item
relating to section 7299.

SEC. 3024. REPEAL OF REQUI REMENT FOR CONSTRUCTI ON OF VESSELS ON
PAC!I FI C COAST.

(a) REPEAL- Section 7302 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 633 of such title is anended by striking out the item
relating to section 7302.

SEC. 3025. SCI ENTI FI C | NVESTI GATI ON AND RESEARCH FOR THE NAVY.

(a) REPEAL- Section 7203 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 631 of such title is anended by striking out the item
relating to section 7203.

SUBTI TLE D--Cl VIL RESERVE Al R FLEET
SEC. 3031. DEFI NI Tl ONS.

(a) CONTRACTOR DEFI NED- Section 9511(8) of title 10, United

States Code, is anended--
(1) in clause (A)--
(A) by inserting “under section 9512 of this title' after

“and who contracts with the Secretary'; and

(B) by striking out “or' at the end; and
(2) by inserting before the period at the end the foll ow ng:
, or (© who owns or controls, or will own or control, new or
existing aircraft and who, by contract, commts sonme or all of
such aircraft to the Gvil Reserve Air Fleet'.

(b) OTHER DEFI NI TI ONS- Section 9511 of such title is further

amended- -
(1) in paragraph (1)--
(A) by inserting “civil aircraft',' before “person',';
(B) by striking out “nmeaning' and inserting in lieu
t her eof “neanings'; and
(O by striking out “section 101 of the Federal Aviation
Act of 1958 (49 U.S.C. 1301)' and inserting in lieu thereof
“section 40102 of title 49';
(2) by striking out paragraph (6);
(3) by redesignating paragraphs (7), (8), (9), (10), (11),
and (12) as paragraphs (6), (7), (8), (9), (10), and (11),
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respectively; and

(4) in paragraph (11), as so redesignated--

(A) by striking out “interoperability' and inserting in
lieu thereof “conpatibility'; and

(B) by inserting “an aeronedical aircraft or' before "a
cargo-convertible,'.

(c) TECHNI CAL CORRECTI ON- Such section is amended by striking out
“In this subchapter:' and inserting in lieu thereof "In this
chapter:'.

SEC. 3032. CONSOLI DATI ON OF PROVI SI ONS RELATI NG TO CONTRACTUAL
COW TMENT OF Al RCRAFT.

Chapter 931 of title 10, United States Code, is anended--

(1) in subsection (a) of section 9512, by inserting
TAUTHORI TY TO CONTRACT- ' after "(a)';

(2) in subsection (c) of section 9512, by striking out "(c)
and inserting in lieu thereof “(d) AUTHORI TY TO CONTRACT AND
PAY DI RECTLY- ';

(3) in subsection (b) of section 9512, by striking out " (b)
and inserting in lieu thereof “(c) TERVS AND REQUI RED
REPAYMENT- ' ;

(4) by redesignating subsection (a) of section 9513 as
subsection (b), transferring such subsection (as so
redesi gnated) to section 9512, and inserting such subsection
after subsection (a);

(5) by redesignating subsection (b) of section 9513 as
subsection (e) and transferring such subsection (as so
redesi gnated) to the end of section 9512;

(6) in subsection (b) of section 9512, as redesignated and
transferred to such section by paragraph (4)--

(A) by striking out “under section 9512 of this title'
and inserting in lieu thereof “entered into under this
section'; and

(B) by inserting ~COW TMENT TO ClVIL RESERVE Al R FLEET-
' after “(b)';

(7) in subsection (c) of section 9512, as redesignated by
paragraph (3), by striking out “the terns required by section
9513 of this title and';

(8) in subsection (e) of section 9512, as redesignated and
transferred to such section by paragraph (5)--

(A) by striking out “under section 9512 of this title'
and inserting in lieu thereof “entered into under this
section'; and

(B) by inserting “EXCLUSIVITY OF COMWM TMENT TO Cl VI L
RESERVE Al R FLEET- ' after “(e)'; and

(9) by striking out the heading of section 9513.

SEC. 3033. USE OF M LI TARY | NSTALLATI ONS BY CONTRACTORS.

(a) AUTHORI TY- Chapter 931 of title 10, United States Code, as
anended by section 3022, is further anmended by adding at the end
the foll owi ng new section 9513:

“Sec. 9513. Use of nmilitary installations by Gvil Reserve Air
Fl eet contractors

“(a) CONTRACT AUTHORI TY- (1) The Secretary of the Air Force--

"(A) may, by contract entered into with any contractor
aut hori ze such contractor to use one or nore Air Force
installations designated by the Secretary; and

"(B) with the consent of the Secretary of another military
departnent, may, by contract entered into with any contractor
aut horize the contractor to use one or nore installations,
designated by the Secretary of the Air Force, that is under the
jurisdiction of the Secretary of such other mlitary departnent.

"(2) The Secretary of the Air Force may include in the contract
such ternms and conditions as the Secretary detern nes appropriate
to pronote the national defense or to protect the interests of the
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Uni ted States.

“(b) PURPCSES OF USE- A contract entered into under subsection
(a) may authorize use of a designated installation as a weat her
alternate, as a technical stop not involving the enplaning or
depl ani ng of passengers or cargo, or, in the case of an
installation within the United States, for other commerci al
pur poses. Notwi t hstandi ng any ot her provision of the law, the
Secretary may establish different |levels and types of uses for
different installations for conmrercial operations not required by
t he Departnment of Defense and may provide in contracts under
subsection (a) for different levels and types of uses by different
contractors.

“(c) DISPCSITION OF PAYMENTS FOR USE- Notwi t hst andi ng any ot her
provi sion of law, anounts collected fromthe contractor for |anding
fees, services, supplies, or other charges authorized to be
col  ected under the contract shall be credited to the
appropriations of the armed forces having jurisdiction over the
mlitary installation to which the contract pertains. Amounts so
credited to an appropriation shall be available for obligation for
the sane period as the appropriation to which credited.

“(d) HOLD HARMLESS REQUI REMENT- A contract entered into under
subsection (a) shall provide that the contractor agrees to
i ndemmi fy and hold harmess the United States from any action
suit, or claimof any sort resulting from relating to, or arising
out of any activities conducted, or services or supplies furnished,
in connection with the contract.

“(e) RESERVATI ON OF RI GHT TO EXCLUDE CONTRACTOR- A contract
entered into under subsection (a) shall provide that the Secretary
concerned may, w thout providing prior notice, deny access to an
installation designated under the contract when the Secretary
determnes that it is necessary to do so in order to neet mlitary
exi genci es.'.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
such chapter is anmended by striking out the itemrelating to
section 9513 and inserting in lieu thereof the foll ow ng:

"9513. Use of military installations by Cvil Reserve Air Fleet
contractors."'.
SUBTI TLE E-- M SCELLANEQUS
SEC. 3061. REGULATI ONS ON PROCUREMENT, PRODUCTI ON, WARE- HOUSI NG,
AND SUPPLY DI STRI BUTI ON FUNCTI ONS.

(a) IN GENERAL- Section 2202 of title 10, United States Code, is
amended to read as foll ows:

“Sec. 2202. Regul ations on procurenent, production, warehous- ing,
and supply distribution functions

"The Secretary of Defense shall prescribe regulations governing
the performance within the Departnment of Defense of the
procurenent, production, warehousing, and supply distribution
functions, and related functions, of the Department of Defense.'.

(b) CLERI CAL AMENDVENT- The itemrelating to section 2202 in the
tabl e of sections at the beginning of chapter 131 of such title is
amended to read as foll ows:
©2202. Regul ations on procurenment, production, warehousing, and

supply distribution functions.".
SEC. 3062. REPEAL OF REQUI REMENTS REGARDI NG PRODUCT EVALUATI ON
ACTI VI TI ES.

(a) REPEAL- Section 2369 of title 10, United States Code, is
repeal ed.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
chapter 139 of such title is anended by striking out the item
related to section 2369.

SEC. 3063. DEPARTMENT OF DEFENSE ACQUI SI TI ON OF | NTELLECTUAL
PROPERTY RI GHTS.
Section 2386 of title 10, United States Code, is anmended by
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stri king out paragraphs (3) and (4) and inserting in |lieu thereof
the foll ow ng:
"(3) Technical data and conputer software.
"(4) Rel eases for past infringenent of patents or copyrights
or for unauthorized use of technical data or computer software.'.
SEC. 3064. LIQU D FUELS AND NATURAL GAS: CONTRACTS FOR STORAGE,
HANDLI NG, OR DI STRI BUTI ON.

Section 2388(a) of title 10, United States Code, is anended by
striking out “liquid fuels and natural gas' and inserting in lieu
thereof “liquid fuels or natural gas'.

SEC. 3065. CODI FI CATI ON AND REVI SION OF LI M TATI ON ON LEASE OF
VESSELS, Al RCRAFT, AND VEH CLES.

(a) LIMTATION (1) Chapter 141 of title 10, United States Code,
is amended by inserting after section 2401 the foll owi ng new section:
“Sec. 240la. Lease of vessels, aircraft, and vehicles

"The Secretary of Defense or the Secretary of a mlitary
departnment may not enter into any contract with a termof 18 nonths
or nore, or extend or renew any contract for a termof 18 nonths or
nore, for any vessel, aircraft, or vehicle, through a | ease,
charter, or simlar agreenent, unless the Secretary has consi dered
all costs of such contract (including estimated term nation
liability) and has determined in witing that the contract is in
the best interest of the Governnment.'.

(2) The table of sections at the beginning of such chapter is
anended by inserting after the itemrelating to section 2401 the
followi ng new item
"240l1a. Lease of vessels, aircraft, and vehicles.'.

(b) REPEAL OF SUPERSEDED PROVI SI ON- Section 9081 of Public Law
101-165 (103 Stat. 1147; 10 U . S.C. 2401 note) is repeal ed.

SEC. 3066. SOFT DRI NK SUPPLI ES.

Section 2424 of title 10, United States Code, is anmended by
adding at the end the foll ow ng new subsection:

“(c) Paragraphs (1) and (2) of subsection (b) do not apply to
contracts for the procurenent of soft drinks that are manufactured
inthe United States. The Secretary of Defense shall prescribe in
regul ati ons the standards and procedures for determ ning whether a
particular drink is a soft drink and whether the drink was
manufactured in the United States.'.

SEC. 3067. DI SBURSEMENT OF FUNDS OF M LI TARY DEPARTMENT TO COVER
OBLI GATI ONS OF ANOTHER AGENCY OF DEPARTMENT OF
DEFENSE.

Subsection (c)(2) of section 3321 of title 31, United States
Code, is anended by striking out “military departnments of the' and
inserting in lieu thereof "The'.

TI TLE | V--SI MPLI FI ED ACQUI SI TI ON THRESHOLD
SUBTI TLE A- - ESTABLI SHVENT OF THRESHOLD
SEC. 4001. SIMPLIFI ED ACQUI SI TI ON THRESHOLD DEFI NED.

Section 4(11) of the Ofice of Federal Procurenent Policy Act (41

U S.C 403(11)) is anended to read as foll ows:
"(11) The term sinplified acquisition threshold neans
$100, 000. ' .
SEC. 4002. ESTABLI SHVENT OF SI MPLI FI ED ACQUI SI TI ON THRESHOLD FOR
ARMED SERVI CES.

(a) ESTABLI SHMVENT I N TI TLE 10- Chapter 137 of title 10, United
States Code, is anended by inserting after section 2302 the
foll owi ng new sections:

“Sec. 2302a. Sinplified acquisition threshold

“(a) SIMPLIFIED ACQU SI TI ON THRESHOLD- For pur poses of
acqui sitions by agencies naned in section 2303 of this title, the
sinmplified acquisition threshold is as specified in section 4(11)
of the Ofice of Federal Procurenment Policy Act.'.

(b) CLERI CAL AMENDMVENT- The table of sections at the begi nning of
such chapter is anended by inserting after the itemrelating to
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section 2302 the following new item

"2302a. Sinplified acquisition threshold."'.

SEC. 4003. ESTABLI SHVENT OF SI MPLI FI ED ACQUI SI TI ON THRESHOLD FOR
Cl VI LI AN AGENCI ES.

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 is anended by inserting after section 302 the foll owi ng new
section:

"SEC. 302A. SIMPLI FI ED ACQUI SI TI ON THRESHOLD.

“(a) SIMPLIFIED ACQU SI TI ON THRESHOLD- For purposes of
acqui sitions by executive agencies, the sinplified acquisition
threshold is as specified in section 4(11) of the Ofice of Federa
Procurenent Policy Act.'.

SEC. 4004. SMALL BUSI NESS RESERVATI ON.

Section 15(j) of the Small Business Act (15 U S.C. 644(j)) is
amended to read as foll ows:

“(j) (1) Each contract for the purchase of goods and services that
has an anticipated val ue greater than $2,500 but not greater than
$100, 000 shall be reserved exclusively for snall business concerns
unl ess the contracting officer is unable to obtain offers fromtwo
or nore small business concerns that are conpetitive with market
prices and are conpetitive with regard to the quality and delivery
of the goods or services being purchased.

(2) In carrying out paragraph (1), a contracting officer shal
consi der a responsive offer tinely received froman eligible snal
busi ness offeror.

"(3) Nothing in paragraph (1) shall be construed as precluding an
award of a contract with a value not greater than $100, 000 under
the authority of subsection (a) of section 8 of this Act, section
2323 of title 10, United States Code, section 712 of the Business
Qpportunity Devel opment Reform Act of 1988 (Public Law 100-656; 15
U S.C. 644 note), or section 7102 of the Federal Acquisition
Stream i ning Act of 1994.'.

SUBTI TLE B- - | NAPPLI CABI LI TY OF LAWS TO ACQUI SI TI ONS AT OR BELOW THE
SI MPLI FI ED ACQUI SI TI ON THRESHOLD

SEC. 4101. LIST OF | NAPPLI CABLE LAWS | N FEDERAL ACQUI SI TI ON
REGULATI ON.

The O fice of Federal Procurenent Policy Act (41 U.S.C. 401 et
seq.) is anmended by adding at the end the foll owi ng new section
"SEC. 33. LIST OF LAWS | NAPPLI CABLE TO CONTRACTS NOT GREATER THAN

THE SI MPLI FI ED ACQUI SI TI ON THRESHOLD | N FEDERAL
ACQUI SI TI ON REGULATI ON.

“(a) LIST OF I NAPPLI CABLE PROVI SIONS OF LAW (1) The Federal
Acqui sition Regul ation shall include a list of provisions of |aw
that are inapplicable to contracts or subcontracts in amunts not
greater than the sinplified acquisition threshold. A provision of
law that is properly included on the list pursuant to paragraph (2)
may not be construed as applicable to such contracts or
subcontracts (as the case may be) by an executive agency. Nothing
in this section shall be construed to render inapplicable to
contracts and subcontracts in amounts not greater than the
sinmplified acquisition threshold any provision of law that is not
i ncl uded on such |ist.

"(2) A provision of |aw described in subsection (b) that is
enacted after the date of the enactnent of the Federal Acquisition
Stream i ning Act of 1994 shall be included on the list of
i nappl i cable provisions of |law required by paragraph (1), unless
t he Federal Acquisition Regulatory Council makes a witten
determ nation that it would not be in the best interest of the
Federal Governnment to exenpt contracts or subcontracts in anounts
not greater than the sinplified acquisition threshold fromthe
applicability of the provision.

“(b) COVERED LAW A provision of lawreferred to in subsection
(a)(2) is any provision of law that, as determ ned by the Federa
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Acqui sition Regulatory Council, sets forth policies, procedures,
requi renents, or restrictions for the procurement of property or
services by the Federal Governnent, except for a provision of |aw
t hat - -
(1) provides for crimnal or civil penalties; or
"(2) specifically refers to this section and provides that,
notw t hstanding this section, it shall be applicable to
contracts or subcontracts in anobunts not greater than the
sinmplified acquisition threshold.

“(c) PETITION- In the event that a provision of |aw described in
subsection (b) is not included on the list of inapplicable
provi sions of |law as required by subsection (a), and no witten
determ nati on has been made by the Federal Acquisition Regul atory
Counci | pursuant to subsection (a)(2), a person may petition the
Admi ni strator for Federal Procurenent Policy to take appropriate
action. The Admi nistrator shall revise the Federal Acquisition
Regul ation to include the provision on the list of inapplicable
provi sions of |aw unless the Federal Acquisition Regulatory Council
makes a determi nation pursuant to subsection (a)(2) within 60 days
after the date on which the petition is received.".

SEC. 4102. ARMED SERVI CES ACQUI SI Tl ONS.

(a) LIST OF | NAPPLI CABLE LAWS I N FAR- Section 2302a of title 10,
United States Code, as added by section 4002, is amended by addi ng
at the end the foll ow ng:

“(b) I NAPPLI CABLE LAWS- No | aw properly listed in the Federal
Acqui sition Regul ation pursuant to section 33 of the Ofice of
Federal Procurenent Policy Act shall apply to or with respect to a
contract or subcontract that is not greater than the sinplified
acquisition threshold."'.

(b) 1 NAPPLI CABILITY OF REQUI REMENT FOR CONTRACT CLAUSE REGARDI NG
CONTI NGENT FEES- Section 2306(b) of title 10, United States Code,
is anended by adding at the end the follow ng: ~This subsection
does not apply to a contract that is for an anount not greater than
the sinplified acquisition threshold."'.

(c) I NAPPLI CABILITY OF AUTHORI TY TO EXAM NE BOOKS AND RECORDS OF
CONTRACTORS- Section 2313 of title 10, United States Code, as
anended by section 2201, is further anmended by adding at the end of
subsection (f) the foll ow ng:

"(2) A contract or subcontract that is for an anobunt not
greater than the sinplified acquisition threshold.".

(d) | NAPPLI CABILITY OF REQUI REMENT TO | DENTI FY SUPPLI ERS AND
SOURCES OF SUPPLI ES- Section 2384(b) of title 10, United States
Code, is amended by adding at the end the foll ow ng new paragraph:

"(3) The regul ati ons prescribed pursuant to paragraph (1) do not
apply to a contract for an anount not greater than the sinplified
acquisition threshold (as defined in section 4(11) of the Ofice of
Federal Procurenent Policy Act (41 U S.C 403(11)).'.

(e) | NAPPLI CABILITY OF PRCH BI TI ON AGAI NST DO NG BUSI NESS W TH
CERTAI N OFFERORS OR CONTRACTORS- Section 2393(d) of title 10,
United States Code, is amended in the second sentence by striking
out “above' and all that follows and inserting in lieu thereof
“greater than the sinplified acquisition threshold (as defined in
section 4(11) of the Ofice of Federal Procurement Policy Act (41
U S C 403(11))).".

(f) I NAPPLI CABILITY OF PRCH BI TI ON ON LI M TI NG SUBCONTRACTOR
DI RECT SALES TO THE UNI TED STATES- Section 2402 of title 10, United
States Code, is anended by adding at the end the foll owi ng new
subsecti on:

“(c) This section does not apply to a contract that is for an
anmount not greater than the sinplified acquisition threshold (as
defined in section 4(11) of the Ofice of Federal Procurenent
Policy Act (41 U S.C 403(11))).".

(9) | NAPPLI CABILITY OF PRCH Bl TI ON ON PERSONS CONVI CTED OF
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DEFENSE- RELATED FELONI ES- Section 2408(a) of title 10, United
States Code, is anended by adding at the end the foll owi ng new
par agr aph:

“(4) The prohibition in paragraph (1) does not apply with respect
to the foll ow ng:

"(A) A contract referred to in subparagraph (A, (B, (C, or
(D) of such paragraph that is not greater than the sinplified
acquisition threshold (as defined in section 4(11) of the
O fice of Federal Procurenent Policy Act (41 U S.C 403(11))).

"(C) A subcontract referred to in such subparagraph that is
under a contract described in subparagraph (A).".

(h) 1 NAPPLI CABI LI TY OF CONTRACTOR | NVENTORY ACCOUNTI NG SYSTEM
STANDARDS- Section 2410b of title 10, United States Code, is
amended- -

(1) by inserting "(a)' before “The Secretary'; and

(2) by adding at the end the foll ow ng:

“(b) The regul ati ons prescribed pursuant to subsection (a) shall
not apply to a contract that is for an anmount not greater than the
sinmplified acquisition threshold.".

(i) I NAPPLI CABILITY OF M SCELLANEQUS PROCUREMENT LI M TATI ONS-
Section 2534 of title 10, United States Code, is anmended by addi ng
at the end the foll ow ng:

“(g) I NAPPLI CABI LI TY TO CONTRACTS UNDER S| MPLI FI ED ACQUI SI TI ON
THRESHOLD- This section does not apply to a contract or subcontract
for an amount that does not exceed the sinplified acquisition
threshol d.'.

SEC. 4103. ClIVILI AN AGENCY ACQUI SI TI ONS.

(a) LIST OF | NAPPLI CABLE LAWS | N FAR- Section 302A of the Federal
Property and Adm nistrative Services Act of 1949, as added by
section 4003, is anended by adding at the end the foll ow ng:

“(b) I NAPPLI CABLE LAWS- No | aw properly listed in the Federal
Acqui sition Regul ation pursuant to section 33 of the Ofice of
Federal Procurenent Policy Act shall apply to or with respect to a
contract or subcontract that is not greater than the sinplified
acquisition threshold."'.

(b) 1 NAPPLI CABILITY OF PRCH BI TI ON ON LI M TI NG SUBCONTRACTOR
DI RECT SALES TO THE UNI TED STATES- Secti on 303G of the Federal
Property and Adm nistrative Services Act of 1949 (41 U . S. C. 253g)

i s amended by adding at the end the foll owi ng new subsecti on:

“(c) This section does not apply to a contract for an anount that
is not greater than the sinplified acquisition threshold.".

(c) I NAPPLI CABILITY OF REQUI REMENT FOR CONTRACT CLAUSE REGARDI NG
CONTI NGENT FEES- Section 304(a) of the Federal Property and
Admi ni strative Services Act of 1949 (41 U.S.C. 254(a)) is anmended
by adding at the end the follow ng: "The precedi ng sentence does
not apply to a contract for an amount that is not greater than the
sinmplified acquisition threshold.".

(d) AUTHORI TY TO EXAM NE BOOKS AND RECORDS OF CONTRACTORS-
Section 304C of the Federal Property and Adm nistrative Services
Act of 1949, as added by section 2251(a), is anended by addi ng at
the end of subsection (f) the foll ow ng:

"(2) A contract or subcontract that is not greater than the
sinmplified acquisition threshold.".

SEC. 4104. ACQUI SI TI ONS GENERALLY.

(a) REQUI REMENT FOR CONTRACT CLAUSE RELATI NG TO KI CKBACKS-
Section 7 of the Anti-Kickback Act of 1986 (41 U.S.C. 57) is
anended by adding at the end the foll owi ng new subsecti ons:

“(d) Subsections (a) and (b) do not apply to a prine contract
that is not greater than $100, 000.

“(e) Notw thstanding subsection (d), a prine contractor shall
cooperate fully with any Federal Government agency investigating a
violation of section 3.".

(b) MLLER ACT- (1)(A) The MIler Act is anmended by adding at the
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end the follow ng new section

"SEC. 5. This Act does not apply to a contract in an anount that
is not greater than $100, 000.".

(B) Subsection (a) of the first section of such Act is anmended by
striking out *, exceeding $25,000 in amount,".

(2) (A) The Federal Acquisition Regulation shall provide
alternatives to paynment bonds as paynent protections for suppliers
of labor and materials under contracts referred to in subparagraph
(O.
(B) The contracting officer for a contract shall--

(i) select, fromanong the paynent protections provided for
in the Federal Acquisition Regulation pursuant to subparagraph
(A), one or nore paynent protections which the offeror awarded
the contract is to submit to the Federal CGovernment for the
protection of suppliers of |abor and materials for such
contract; and

(ii) specify in the solicitation of offers for such contract
t he payment protection or protections so sel ected.

(C The regul ations required under subparagraph (A) and the
requi renents of subparagraph (B) apply with respect to contracts
referred to in subsection (a) of the first section of the MIler
Act that are greater than $25,000 but not greater than $100, 000.

(c) CONTRACT WORK HOURS AND SAFETY STANDARDS ACT- (1) Section 103
of the Contract Work Hours and Safety Standards Act (40 U. S.C. 329)
i s amended by adding at the end the foll owi ng new subsection

“(c) This title does not apply to a contract in an anount that is
not greater than $100, 000.".

(2) Section 107(a) of such Act (40 U.S.C. 333(a)) is anended by
inserting after "It shall be a condition of each contract' the
following: “(other than a contract referred to in section 103(c))"'.

(d) DRUG FREE WORKPLACE ACT OF 1988- Section 5152(a)(1) of the
Drug- Free Workpl ace Act of 1988 (subtitle D of title V of the
Anti-Drug Abuse Act of 1988; Public Law 100-690; 41 U S. C
701(a) (1)) is anended by striking out “of $25,000 or nore from any
Federal agency' and inserting in lieu thereof “greater than the
sinmplified acquisition threshold (as defined in section 4(11) of
such Act (41 U.S.C. 403(11))) by any Federal agency’

(e) SOLI D WASTE DI SPOSAL ACT- Paragraph (3) of section 6002(c) of
the Solid Waste Di sposal Act (42 U S.C. 6962(c)) is anended--

(1) by redesignating subparagraphs (A) and (B) as clauses (i)
and (ii), respectively;

(2) by inserting "(A)' after "(3)'; and

(4) by adding at the end the foll owi ng new subparagraph

"(B) Gause (ii) of subparagraph (A) applies only to a contract
in an anount greater than $100, 000.".

SUBTI TLE C- - SI MPLI FI ED ACQUI SI TI ON PROCEDURES
SEC. 4201. SIMPLIFI ED ACQUI SI TI ON PROCEDURES

(a) REQUI REMENT FOR S| MPLI FI ED PROCEDURES I N FAR- The O fice of
Federal Procurenent Policy Act (41 U.S.C. 401 et seq.) is further
anended by inserting before section 33, as added by section 4101
the foll owi ng new section
"SEC. 31. SIMPLIFIED ACQU SI TI ON PROCEDURES

“(a) REQUI REMENT- In order to pronmote efficiency and econony in
contracting and to avoid unnecessary burdens for agencies and
contractors, the Federal Acquisition Regulation shall provide for
special sinplified procedures for contracts for acquisition of
property and services that are not greater than the sinplified
acqui sition threshol d.

“(b) PROH BI TION ON DI VI DI NG PURCHASES- A proposed purchase or
contract for an anobunt above the sinplified acquisition threshold
may not be divided into several purchases or contracts for |esser
anmounts in order to use the sinplified acquisition procedures
requi red by subsection (a).
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“(c) PROMOTI ON OF COVPETI TI ON REQUIRED- In using sinplified
acqui sition procedures, the head of an executive agency shal
pronote conpetition to the maxi num extent practicable.

" (d) CONSI DERATI ON OF OFFERS TI MELY RECEI VED- The sinplified
acqui sition procedures contained in the Federal Acquisition

Regul ati on shall include a requirenent that a contracting officer
consi der each responsive offer tinely received froman eligible
offeror.

“(e) SPECI AL RULES FOR USE OF SI MPLI FI ED ACQUI SI TI ON PROCEDURES-

"(1) EFFECT OF | NTERI M FACNET CAPABI LI TY- The sinplified
acqui sition procedures provided in the Federal Acquisition
Regul ati on pursuant to this section nmay not be used by a
procuring activity of an agency for contracts in anounts
greater than $50,000 and not greater than the sinplified
acquisition threshold until a certification has been nade
pursuant to section 30A(a)(1) that the procuring activity has
i npl enented an interim FACNET capability.

"(2) EFFECT OF FULL FACNET CAPABILITY- (A)(i) In the case of
a procuring activity described in clause (ii), the sinplified
acqui sition procedures provided in the Federal Acquisition
Regul ati on pursuant to this section nay be used by the activity
for contracts in anpbunts greater than $50,000 and not greater
than the sinplified acquisition threshold.

“(ii) Cdause (i) applies to any procuring activity--

(1) that has not certified, pursuant to section
30A(a)(1), that it has inplenented interi mFACNET
capability; and

“(I'l) that is in an agency that has excluded the
procuring activity fromthe agency's full FACNET
certification under section 30A(a)(2) on the basis that
i npl enentation of full FACNET capability would not be cost
effective or practicable in that activity.

“(B) The sinplified acquisition procedures provided in the
Federal Acquisition Regulation pursuant to this section may not
be used by an agency after Decenber 31, 1999, for contracts in
amounts greater than $50,000 and not greater than the
sinmplified acquisition threshold until a certification has been
made pursuant to section 30A(a)(2) that the agency has
i npl enented a full FACNET capability.

“(f) INTERI M REPORTI NG RULE- Until GCctober 1, 1999, procuring
activities shall continue to report under section 19(d) procurenent
awards with a dollar value of at |east $25,000, but |ess than
$100, 000, in conformity with the procedures for the reporting of a
contract award greater than $25,000 that were in effect on Cctober
1, 1992.".

(b) OPPORTUNI TY FOR ALL RESPONSI BLE POTENTI AL OFFERORS-
Subsection (a) of section 18 of such Act is anended by addi ng at
the end the foll ow ng:

"(4) An executive agency intending to solicit offers for a
contract for which a notice of solicitation is required to be
post ed under paragraph (1)(B) shall ensure that contracting
of ficers consider each responsive offer tinely received froman
offeror.".

(c) ESTABLI SHVENT OF DEADLI NE FOR SUBM SSI ON OF OFFERS-
Subsection (a) of section 18 of such Act is further anended by
addi ng after paragraph (4), as added by subsection (b), the
fol |l owi ng new par agr aph:

"(5) An executive agency shall establish a deadline for the
subm ssion of all bids or proposals in response to a solicitation
with respect to which no such deadline is provided by statute. Each
deadl i ne for the subnmission of offers shall afford potenti al
of ferors a reasonabl e opportunity to respond.’.

SEC. 4202. PROCUREMENT NOTI CE
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(a) CONTI NUATI ON OF EXI STI NG NOTI CE THRESHOLDS- Subsection (a) of

section 18 of the Ofice of Federal Procurement Policy Act (41
U S.C. 416) is anended--

(1) in paragraph (1), by striking out “the snmall purchase
t hreshol d* each place it appears and inserting in lieu thereof
©$25,000'; and
(2) in paragraph (3)(B), by inserting after “(B)' the
following: "in the case of a contract or order expected to be
greater than the sinplified acquisition threshold,"'.
(b) CONTENT OF NOTI CE- Subsection (b) of such section is anmended- -
(1) by striking out "and' at the end of paragraph (4);
(2) by striking out the period at the end of paragraph (5)
and inserting in lieu thereof a sem col on; and
(3) by adding at the end the foll ow ng:
"(6) in the case of a contract in an anobunt estinmated to be
greater than $25,000 but not greater than the sinplified
acqui sition threshol d--
"(A) a description of the procedures to be used in
awar di ng the contract; and
"(B) a statenment specifying the periods for prospective
offerors and the contracting officer to take the necessary
preaward and award actions.'.
(c) NOTI CE NOT REQUI RED FOR PROCUREMENT MADE THROUGH FACNET-

Subsection (c)(1) of such section, as amended by section 1055(b),
is further anended--

(1) by redesignating subparagraphs (A, (B, (©Q, (D, (E
and (F) as subparagraphs (O, (D, (B, (F), (G, and (H,
respectively; and

(2) by inserting before subparagraph (C, as so redesignated,
the foll owi ng new subparagr aphs:

"(A) the proposed procurenent is for an anmount not greater
than the sinplified acquisition threshold and is to be nade
through a systemw th interimFACNET capability certified
pursuant to section 30A(a)(1) or with full FACNET capability
certified pursuant to section 30A(a)(2);

"(B)(i) the proposed procurenment is for an ampbunt not greater
than $250,000 and is to be nade through a systemw th ful
FACNET capability certified pursuant to section 30A(a)(2); and

“(ii) a certification has been nade pursuant to section
30A(b) that Government-w de FACNET capability has been
i npl enent ed; ' .

(d) NOTI CE UNDER THE SMALL BUSI NESS ACT-

(1) CONTI NUATI ON OF EXI STI NG NOTI CE THRESHOLDS- Subsecti on
(e) of section 8 of the Small Business Act (15 U . S.C. 637) is
amended- -

(A) in paragraph (1), by striking out “the snmall purchase
t hreshol d* each place it appears and inserting in lieu
t hereof " $25,000'; and

(B) in paragraph (3)(B), by inserting after " (B)' the
following: "in the case of a contract or order estimated to
be greater than the sinplified acquisition threshold,".

(2) CONTENT OF NOTI CE- Subsection (f) of such section is
amended- -

(A) by striking out "and' at the end of paragraph (4);

(B) by striking out the period at the end of paragraph
(5) and inserting in lieu thereof a semcolon; and

(C by adding at the end the foll ow ng:

"(6) in the case of a contract in an anobunt estinmated to be
greater than $25,000 but not greater than the sinplified
acqui sition threshol d--

"(A) a description of the procedures to be used in
awar di ng the contract; and
"(B) a statenment specifying the periods for prospective
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offerors and the contracting officer to take the necessary
preaward and award actions.'.

(3) NOTI CE NOT REQUI RED FOR PROCUREMENT MADE THROUGH FACNET-
Subsection (g)(1) of such section is anended--

(A) by redesignating subparagraphs (A, (B, (Q, (D),
(E), and (F) as subparagraphs (©Q, (D, (B), (F), (Q§, and
(H), respectively; and

(B) by inserting before subparagraph (C, as so
redesi gnated, the foll owi ng new subparagr aphs:

"(A) the proposed procurenent is for an anmount not greater
than the sinplified acquisition threshold and is to be nade
through a systemw th interimFACNET capability certified
pursuant to section 30A(a)(1) of the Ofice of Federal
Procurenent Policy Act or with full FACNET capability certified
pursuant to section 30A(a)(2) of such Act;

"(B)(i) the proposed procurenment is for an ampbunt not greater
than $250,000 and is to be nade through a systemwth full
FACNET capability certified pursuant to section 30A(a)(2) of
the Ofice of Federal Procurenent Policy Act; and

“(ii) a certification has been nade pursuant to section
30A(b) of such Act that CGovernnent-w de FACNET capability has
been i npl enent ed; ' .

SEC. 4203. | MPLEMENTATI ON OF SI MPLI FI ED ACQUI SI TI ON PROCEDURES.

(a) | MPLEMENTATION I N TI TLE 10- (1) Chapter 137 of title 10,
United States Code, is amended by inserting after section 2302a, as
added by section 4002(a), the foll owi ng new section:

“Sec. 2302b. Inplenentation of sinplified acquisition procedures

"The sinplified acquisition procedures contained in the Federal
Acqui sition Regul ation pursuant to section 31 of the Ofice of
Federal Procurenent Policy Act shall apply as provided in such
section to the agencies nanmed in section 2303(a) of this title.".

(2) The table of sections at the beginning of chapter 137 of such
title is amended by inserting after the itemrelating to section
2302a, as added by section 4002(b), the follow ng new item
©2302b. Inplenmentation of sinplified acquisition procedures.'.

(b) | MPLEVMENTATION IN CIVILI AN AGENCIES- Title Il of the Federal
Property and Adm nistrative Services Act of 1949 is anmended by
inserting after section 302A, as added by section 4003 and amended
by section 4103, the foll owi ng new section:

"SEC. 302B. | MPLEMENTATI ON OF SI MPLI FI ED ACQUI SI TI ON PROCEDURES.

"The sinplified acquisition procedures contained in the Federal
Acqui sition Regul ation pursuant to section 31 of the Ofice of
Federal Procurenent Policy Act shall apply in executive agencies as
provided in such section.'.

SUBTI TLE D- - M CRO- PURCHASE PROCEDURES
SEC. 4301. PROCEDURES FOR PURCHASES BELOW M CRO- PURCHASE THRESHOLD.

(a) PRCCEDURES- The Ofice of Federal Procurement Policy Act (41
US. C 401 et seq.) is amended by adding after section 31, as added
by section 4201, the foll owi ng new section:

"SEC. 32. PROCEDURES APPLI CABLE TO PURCHASES BELOW M CRO- PURCHASE
THRESHOLD.

“(a) REQUI REMENTS- (1) The head of each executive agency shall
ensure that procuring activities of that agency, in awarding a
contract with a price exceeding the mcro-purchase threshol d,
comply with the requirements of section 8(a) of the Small Business
Act (15 U S.C. 637(a)), section 2323 of title 10, United States
Code, and section 7102 of the Federal Acquisition Streanining Act
of 1994.

"(2) The authority under part 13.106(a)(1) of the Federal
Acqui sition Regulation (48 C.F. R 13.106(a)(1)), as in effect on
November 18, 1993, to make purchases w t hout securing conpetitive
guot ati ons does not apply to any purchases with a price exceeding
t he m cro-purchase threshol d.
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“(b) EXCLUSI ON FOR M CRO PURCHASES- A purchase by an executive
agency with an anticipated value of the mcro-purchase threshold or
less is not subject to section 15(j) of the Small Business Act (15
U S.C 644(j)) and the Buy Anerican Act (41 U S.C. 10a-10c).

“(c) APPLICABILITY OF CERTAI N PROVI SI ONS- For purposes of section
27, an officer or enployee of an executive agency, or a nenber of
the Arnmed Forces of the United States, shall not be considered a
procurenent official if--

(1) the contracting authority of the officer, enployee, or
nenber does not exceed $2,500; and

"(2) the head of the contracting activity concerned (or a
desi gnee of the head of the contracting activity concerned)
determ nes that the duties of the position of that officer
enpl oyee, or menber are such that is it unlikely that the
of ficer, enployee, or nenber will be required to conduct
procurenents in a total ampunt greater than $20,000 in any
12-mont h peri od.

" (d) PURCHASES W THOUT COWPETI Tl VE QUOTATI ONS- A purchase not
greater than $2,500 may be made wi thout obtaining conpetitive
gquotations if the contracting officer determ nes that the price for
t he purchase is reasonabl e.

“(e) EQUI TABLE DI STRI BUTI ON Purchases not greater than $2,500
shall be distributed equitably anong qualified suppliers.

“(f) | MPLEMENTATI ON THROUGH FAR- This section shall be
i npl enent ed t hrough the Federal Acquisition Regulation

"(g) M CRO PURCHASE THRESHOLD DEFI NED- For purposes of this
section, the mcro-purchase threshold is the amobunt of $2,500.".

(b) EXCEPTI ON TO BUY AMERI CAN ACT FOR M CRO PURCHASES- Section 2
of the Buy Anerican Act (41 U S.C. 10a) is amended by adding at the
end the following: "This section shall not apply to manufactured
articles, materials, or supplies procured under any contract the
award val ue of which is less than or equal to the mcro-purchase
t hreshol d under section 32 of the Ofice of Federal Procurenent
Policy Act.'.

(c) EFFECTI VE DATE- Notwi t hstandi ng any ot her provision of |aw-

(1) section 32 of the Ofice of Federal Procurenent Policy
Act, as added by subsection (a); and

(2) the amendnment nade by subsection (b);

shall take effect on the date of the enactnent of this Act and
shall be inplenented in the Federal Acquisition Regulation not
| ater than 60 days after such date of enactnent.

SUBTI TLE E- - CONFORM NG AMENDMENTS
SEC. 4401. ARMED SERVI CES ACQUI SI Tl ONS.

(a) SIMPLIFI ED ACQUI SI TI ON PROCEDURES- Section 2304(g) of title
10, United States Code, is anended--

(1) in paragraph (1), by striking out “small purchases of
property and services' and inserting in lieu thereof purchases
of property and services for anobunts not greater than the
sinmplified acquisition threshold ;

(2) by striking out paragraph (2);

(3) by redesignating paragraphs (3) and (4) as paragraphs (2)
and (3), respectively;

(4) in paragraph (2), as so redesignated--

(A) by striking out “small purchase threshold and
inserting in lieu thereof “sinplified acquisition
threshol d'; and

(B) by striking out “small purchase procedures' and
inserting in lieu thereof “sinplified procedures'; and

(5) in paragraph (3), as redesignated by paragraph (3), by
striking out “small purchase procedures' and inserting in lieu
thereof “sinplified procedures'.

(b) SCLI Cl TATI ON CONTENT REQUI REMENT- Section 2305(a)(2) of such
title is anended by striking out “small purchases)' in the matter
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precedi ng subparagraph (A) and inserting in lieu thereof “a
purchase for an amount not greater than the sinplified acquisition
threshol d)'.

(c) COST TYPE CONTRACTS- Section 2306(e)(2)(A) of such title is
amended by striking out “small purchase threshold' and inserting in
lieu thereof “sinplified acquisition threshold'.

(d) REPORTS OF EMPLOYEES OR FORMER EMPLOYEES OF DEFENSE
CONTRACTORS- Subsection (a)(1l) of section 2397 of title 10, United
States Code, is anmended by striking out “small purchase threshold
(as defined in section 2302(7) of this title)' and inserting in
lieu thereof “sinplified acquisition threshold'.

(e) CROSS REFERENCE AMENDMENT- Section 9005 of Public Law 102- 396
(10 U.S.C. 2441 note) is anended in the first sentence by striking
out “small purchases covered by section 2304(g)' and inserting in
lieu thereof "purchases for anmpbunts not greater than the sinplified
acquisition threshold covered by section 2304(Qg)" .

SEC. 4402. CIVILI AN AGENCY ACQUI SI TI ONS.

(a) SIMPLIFI ED ACQUI SI TI ON PROCEDURES- Section 303(g) of the
Federal Property and Adm nistrative Services Act of 1949 (41 U S.C
253(g)) is anended--

(1) in paragraph (1)--

(A) by striking out “small purchases of property and
services' and inserting in |ieu thereof " purchases of
property and services for anmounts not greater than the
sinmplified acquisition threshold', and

(B) by striking out “regulations nodified, in accordance
with section 2752 of the Competition in Contracting Act of
1984,' and inserting in lieu thereof "Federal Acquisition
Regul ati on';

(2) by striking out paragraph (2) and inserting in lieu
t hereof the follow ng:

"(2)(A) The Administrator of CGeneral Services shall prescribe
regul ati ons that provide special sinplified procedures for
acquisitions of |easehold interests in real property at renta
rates that do not exceed the sinplified acquisition threshold.

"(B) For purposes of subparagraph (A), the rental rate or rates
under a multiyear |ease do not exceed the sinplified acquisition
threshold if the average annual amount of the rent payable for the
peri od of the | ease does not exceed the sinplified acquisition
threshol d.';

(3) in paragraph (3)--

(A) by striking out “small purchase threshold and
inserting in lieu thereof “sinplified acquisition
threshol d'; and

(B) by striking out “small purchase procedures' and
inserting in lieu thereof “sinplified procedures';

(4) in paragraph (4), by striking out “snall purchase
procedures' and inserting in lieu thereof “the sinplified
procedures'; and

(5) by striking out paragraph (5).

(b) SCLI CI TATI ON CONTENT REQUI REMENT- Section 303A(b) of such Act
(41 U.S.C. 253a(b)) is anended by striking out “small purchases)
in the matter precedi ng paragraph (1) and inserting in lieu thereof
“a purchase for an ampbunt not greater than the sinplified
acquisition threshold)'.

(c) COST TYPE CONTRACTS- Section 304(b) of such Act (41 U.S.C
254(b)) is anmended in the sentence beginning with “All cost and
cost-plus-a-fixed-fee' by striking out "either $25,000" and
inserting in lieu thereof “either the sinplified acquisition
threshol d'.

SEC. 4403. OFFI CE OF FEDERAL PROCUREMENT POLI CY ACT

Section 19(a) of the Ofice of Federal Procurenent Policy Act (41

U S.C 417(a)) is anended by striking out “procurenents, other than
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smal | purchases,' and inserting in lieu thereof "procurenents
greater than the sinplified acquisition threshold'.
SEC. 4404. SNMALL BUSI NESS ACT.

(a) DEFINITION- Section 3(m) of the Small Business Act (15 U S.C
632(m)) is amended by striking out “small purchase threshold and
inserting in lieu thereof “sinplified acquisition threshold'.

(b) USE OF Sl MPLIFI ED ACQUI SI TI ON THRESHOLD TERM Secti on
8(d)(2)(A) of the Small Business Act (15 U S.C. 637(d)(2)(A) is
amended by striking out “small purchase threshold' and inserting in
lieu thereof “sinplified acquisition threshold'.

TI TLE V- - ACQUI SI TI ON MANAGEMENT
SUBTI TLE A- - ARMED SERVI CES ACQUI SI Tl ONS
SEC. 5001. PERFORMANCE BASED MANAGEMENT.

(a) PCOLICY AND GOALS FOR PERFORVMANCE BASED MANAGEMENT OF
PROGRAMS- (1) Chapter 131 of title 10, United States Code, is
anended by adding at the end the foll owi ng new section
“Sec. 2220. Performance based nmanagenent: acqui sition prograns

“(a) ESTABLI SHVENT OF GOALS- (1) The Secretary of Defense shal
approve or define the cost, performance, and schedul e goals for
maj or defense acquisition prograns of the Departnment of Defense and
for each phase of the acquisition cycle of such prograns.

"(2) The Conptroller of the Departnent of Defense shall evaluate
the cost goals proposed for each major defense acquisition program
of the Department.

“(b) ANNUAL REPORTI NG REQUI REMENT- The Secretary of Defense shal
i nclude in the annual report submtted to Congress pursuant to
section 113(c) of this title an assessnment of whether major and
nonmaj or acqui sition prograns of the Department of Defense are
achi eving, on average, 90 percent of cost, perfornmance, and
schedul e goal s established pursuant to subsection (a) and whet her
t he average period for converting energi ng technol ogy into
operational capability has decreased by 50 percent or nore fromthe
average period required for such conversion as of the date of the
enact ment of the Federal Acquisition Streamining Act of 1994. The
Secretary shall use data from exi sting nmanagenent systens in naking
t he assessnent.

“(c) PERFORMANCE EVALUATI ON Whenever the Secretary of Defense,
in the assessnent required by subsection (b), determ nes that najor
def ense acquisition progranms of the Department of Defense are not
achi eving, on average, 90 percent of cost, perfornmance, and
schedul e goal s established pursuant to subsection (a), the
Secretary shall ensure that there is a tinely review of major
def ense acquisition progranms and other prograns as appropriate. In
conducting the review, the Secretary shall--

(1) determine whether there is a continuing need for
prograns that are significantly behind schedul e, over budget,
or not in conpliance with performance or capability
requi renents; and

“(2) identify suitable actions to be taken, including
termnation, with respect to such prograns.'.

(2) The table of sections at the beginning of such chapter is
anended by adding at the end the followi ng new item
©2220. Performance based managenent: acquisition prograns.'.

(b) ENHANCED SYSTEM OF PERFORMANCE | NCENTI VES- Wt hin one year
after the date of the enactnent of this Act, the Secretary of
Def ense shall review the incentives and personnel actions available
to the Secretary of Defense for encouraging excellence in the
managenent of defense acquisition prograns and provi de an enhanced
system of incentives to facilitate the achi evemrent of goals
approved or defined pursuant to section 2220(a) of title 10, United
States Code. The enhanced system of incentives shall, to the
maxi mum ext ent consistent with applicable | aw-

(1) relate pay to performance (including the extent to which

92 of 143 02/ 04/97 11:30: 30



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

t he performance of personnel in such progranms contributes to
achi eving the cost goals, performance goals, and schedul e goal s
established for acquisition progranms of the Departnent of

Def ense pursuant to section 2220(a) of title 10, as added by
subsection (a)); and

(2) provide for consideration, in personnel evaluations and
pronoti on deci sions, of the extent to which the perfornmance of
personnel in such programnms contributes to achieving the cost
goal s, performance goal s, and schedul e goal s established for
acqui sition progranms of the Department of Defense pursuant to
section 2220(a) of title 10, United States Code, as added by
subsection (a).

(c) RECOMMVENDED LEG SLATION- Not | ater than one year after the
date of the enactnent of this Act, the Secretary of Defense shal
submt to Congress any reconmended | egislation that the Secretary
consi ders necessary to carry out section 2220 of title 10, United
States Code, as added by subsection (a), and otherwi se to
facilitate and enhance managenent of Departnent of Defense
acqui sition progranms on the basis of perfornance.

SEC. 5002. REVI EW OF ACQUI SI TI ON PROGRAM CYCLE.

(a) REVIEW The Secretary of Defense shall review the regul ations
of the Department of Defense to ensure that acquisition program
cycl e procedures are focused on achieving the goals that are
consistent with the program baseline description established
pursuant to section 2435 of title 10, United States Code.

(b) REPEALS- Sections 835 and 836 of the National Defense
Aut hori zation Act for Fiscal Year 1994 (Public Law 103-160; 107
Stat. 1717) are hereby repeal ed.

SUBTI TLE B--Cl VI LI AN AGENCY ACQUI SI TI ONS
SEC. 5051. PERFORMANCE BASED MANAGEMENT.

(a) PCOLICY AND GOALS FOR PERFORMANCE BASED MANAGEMENT OF
PROGRAMS- Title 111 of the Federal Property and Admi nistrative
Services Act of 1949 (41 U S.C. 301 et seq.), as anmended by
sections 1552 and 1553, is further anmended by adding at the end the
foll ow ng new section
"SEC. 313. PERFORMANCE BASED MANAGEMENT: ACQUI SI TI ON PROGRAMS

“(a) CONGRESSIONAL POLICY- It is the policy of Congress that the
head of each executive agency should achi eve, on average, 90
percent of the cost and schedul e goal s established for major and
nonmaj or acqui sition prograns of the agency w thout reducing the
performance or capabilities of the itenms being acquired.

“(b) ESTABLI SHVMENT OF GOALS- (1) The head of each executive
agency shall approve or define the cost, performance, and schedul e
goal s for mmjor acquisition prograns of the agency.

“(2) The chief financial officer of an executive agency shal
eval uate the cost goals proposed for each major acquisition program
of the agency.

“(c) | DENTI FI CATI ON OF NONCOWPLI ANT PROGRAMS- \Wenever it is
necessary to do so in order to inplenent the policy set out in
subsection (a), the head of an executive agency shall --

(1) determine whether there is a continuing need for
prograns that are significantly behind schedul e, over budget,
or not in conpliance with performance or capability
requi renents; and

“(2) identify suitable actions to be taken, including
termnation, with respect to such prograns.'.

(b) ANNUAL REPORTI NG REQUI REMENT- Section 6 of the Ofice of
Federal Procurenent Policy Act (41 U . S.C. 405), as anended by
section 1091, is further anmended by adding at the end the foll ow ng
new subsecti on

(k) The Administrator shall submt to Congress, on an annua
basi s, an assessnment of the progress nmade in executive agencies in
i npl enenting the policy stated in section 313(a) of the Federa
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Property and Adm nistrative Services Act of 1949. The Admi ni strator
shal | use data from existing managenent systens in making the
assessnent.'.

(c) ENHANCED SYSTEM OF PERFORMANCE | NCENTI VES- W thin one year
after the date of the enactnent of this Act, the Deputy Director
for Managenent of the O fice of Managenment and Budget, in
consultation with appropriate officials in other departnments and
agenci es of the Federal CGovernnent, shall, to the maxi num extent
consistent with applicable | aw -

(1) establish policies and procedures for the heads of such
departments and agenci es to designate acquisition positions and
manage enpl oyees (including the accession, education, training
and career devel opment of enpl oyees) in the designated
acqui sition positions; and

(2) review the incentives and personnel actions available to
t he heads of departnents and agenci es of the Federal Government
for encouragi ng excellence in the acquisition workforce of the
Federal Governnment and provide an enhanced system of incentives
for the encouragenent of excellence in such workforce which--

(A) relates pay to performance (including the extent to
whi ch the performance of personnel in such workforce
contributes to achieving the cost goals, schedul e goal s,
and performance goal s established for acquisition prograns
pursuant to section 313(b) of the Federal Property and
Admi ni strative Services Act of 1949, as added by subsection
(a)); and

(B) provides for consideration, in personnel eval uations
and pronotion decisions, of the extent to which the
performance of personnel in such workforce contributes to
achi eving such cost goals, schedul e goals, and performance
goal s.

(d) RECOMMVENDED LEG SLATION- Not | ater than one year after the
date of the enactnment of this Act, the Admi nistrator for Federal
Procurenent Policy shall submit to Congress any reconmmended
| egislation that the Secretary considers necessary to carry out
section 313 of the Federal Property and Adm nistrative Services Act
of 1949, as added by subsection (a), and otherwise to facilitate
and enhance managenent of Federal CGovernnent acqui sition prograns
and the acquisition workforce of the Federal Governnent on the
basi s of perfornance.

SEC. 5052. RESULTS- ORI ENTED ACQUI SI TI ON PROCESS

(a) DEVELOPMENT OF PROCESS REQUI RED- The Administrator for
Federal Procurenent Policy, in consultation with the heads of
appropriate Federal agencies, shall develop results-oriented
acqui sition process guidelines for inplenmentation by agencies in
acqui sitions of property and services by the Federal agencies. The
process guidelines shall include the identification of quantitative
nmeasures and standards for determning the extent to which an
acquisition of itenms other than commercial itens by a Federa
agency satisfies the needs for which the itens are being acquired.

(b) 1 NAPPLI CABI LI TY OF PROCESS TO DEPARTMENT OF DEFENSE- The
process guidelines devel oped pursuant to subsection (a) may not be
applied to the Departnment of Defense.

SUBTI TLE G - PI LOT PROGRAMS
SEC. 5061. OFPP TEST PROGRAM FOR EXECUTI VE AGENCI ES.

(a) IN GENERAL- The Administrator for Federal Procurement Policy
(inthis section referred to as the "Adnministrator') may conduct a
program of tests of alternative and innovative procurenent
procedures. To the extent consistent with this section, such
program shall be conducted consistent with section 15 of the Ofice
of Federal Procurement Policy Act (41 U S.C. 413). No nore than 6
such tests shall be conducted under the authority of this
subsection, and not nore than 1 such test shall be conducted under
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such authority in an agency.

(b) DESI GNATI ON OF AGENCI ES- Each test conducted pursuant to
subsection (a) shall be carried out in not nore than 2 specific
procuring activities in an agency designated by the Adm ni strator
Each agency so designated shall select the procuring activities
participating in the test with the approval of the Adm nistrator
and shall designate a procurenent testing official who shall be
responsi ble for the conduct and eval uation of tests wi thin that
agency.

(c) TEST REQUI REMENTS AND LI M TATI ONS- (1) Each test conducted
under subsection (a)--

(A) shall be devel oped and structured by the Adm nistrator or
by the agency seni or procurenent executive designated pursuant
to section 16(3) of the Ofice of Federal Procurenment Policy
Act (41 U. S.C. 414(3)) in close coordination with the
Adm ni strator; and

(B) shall be Ilimted to specific prograns of agencies or
speci fic acquisitions.

(2) The total estimated life-cycle cost to the Federal Governnent
for each test conducted under subsection (a) may not exceed
$100, 000, 000.

(3) (A) Except as provided in subparagraph (B), each contract
awarded in conducting the tests under subsection (a) (including the
cost of options if all options were to be exercised) may not exceed
$5, 000, 000.

(B) For one of the tests conducted under subsection (a), the
anmount of each contract awarded in conducting the test (including
options) may exceed $5, 000, 000.

(4) The program of tests conducted under subsection (a) shal
include, either as a test or as part of a test, the use of the
Federal acquisition conputer network (TFACNET') capability required
by section 30 of the Ofice of Federal Procurenent Policy Act (as
added by section 9001) for procurement actions in anobunts greater
than the sinplified acquisition threshol d.

(d) LIMTATION ON TOTAL VALUE OF CONTRACTS UNDER PROGRAM (1) The
Admi ni strator shall ensure that the total amount obligated under
contracts awarded pursuant to the programunder this section does
not exceed $600, 000,000. In calcul ating such amount, the
Admi ni strator shall not include any contract awarded for the test
conducted by the National Aeronautics and Space Admi nistration
pursuant to section 5062 of this Act.

(2) The Administrator shall nonitor the value of contracts
awar ded pursuant to the programunder this section

(3) No contract may be awarded under the program under this
section if the award of the contract would result in obligation of
nore than $600, 000, 000 under contracts awarded pursuant to the
program under this section

(e) PROCEDURES AUTHORI ZED- Tests conducted under this section may
i ncl ude any of the follow ng procedures:

(1) Publication of agency needs before drafting of a
solicitation.

(2) Issuance of draft solicitations for comrent.

(3) Streamined solicitations that specify as the eval uation
factors the mninumfactors necessary, require sources to
submt the m nimuminformation necessary, provide abbreviated
peri ods for subm ssion of offers, and specify page limtations
for offers.

(4) Limtation of source selection factors to--

(A) cost to the Federal Covernnent;
(B) past experience and performance; and
(C quality of the content of the offer

(5) Evaluation of proposals by small teans of highly

qual i fied people over a period not greater than 30 days.
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(6) Restriction of conmpetitions to sources determ ned capabl e
in a preconpetition screening process, provided that the
screening process affords all interested sources a fair
opportunity to be consi dered.

(7) Restriction of conpetitions to sources of preeval uated
products, provided that the preeval uati on process affords al
interested sources a fair opportunity to be considered.

(8) Alternative notice and publication requirenents.

(9) A process in which--

(A) the conpetitive process is initiated by publication
in the Commerce Business Daily, or by dissemnation through
FACNET, of a notice that--

(i) contains a synopsis of the functional and
performance needs of the executive agency conducting
the test, and, for purposes of guidance only, other
specifications; and

(ii) invites any interested source to submt
i nformati on or sanples showing the suitability of its
product for neeting those needs, together with a price
quotation, or, if appropriate, show ng the source's
techni cal capability, past performance, product
supportability, or other qualifications (including, as
appropriate, information regarding rates and ot her
cost-related factors);

(B) contracting officials develop a request for proposals
(i ncluding appropriate specifications and eval uation
criteria) after review ng the subm ssions of interested
sources and, if the officials determ ne necessary, after
consultation with those sources; and

(C) a contract is awarded after a streanlined conpetition
that is limted to all sources that tinely provided product
information in response to the notice or, if appropriate,
to those sources deterni ned nost capabl e based on the
qual i fication-based factors included in an invitation to
submt information pursuant to subparagraph (A).

(f) MEASURABLE TEST CRI TERI A- The Administrator shall require
each agency conducting a test pursuant to subsection (a) to
establish, to the maxi num extent practicable, neasurable criteria
for evaluation of the effects of the procedure or technique to be
tested.

(g) TEST PLAN- At |east 270 days before a test may be conducted
under this section, the Adm nistrator shall--

(1) provide a detailed test plan, including lists of any
regul ations that are to be waived, and any witten
det erm nati on under subsection (h)(1)(B) to the Commttee on
Government Operations of the House of Representatives and the
Conmmittee on Covernnental Affairs of the Senate;

(2) provide a copy of the plan to the appropriate
aut hori zati on and appropriations comittees of the House of
Representati ves and the Senate; and

(3) publish the plan in the Federal Register and provide an
opportunity for public conment.

(h) WAl VER OF PROCUREMENT REGULATI ONS- (1) For purposes of a test
conduct ed under subsection (a), the Adm nistrator may waive--

(A) any provision of the Federal Acquisition Regul ation that
is not required by statute; and

(B) any provision of the Federal Acquisition Regul ation that
is required by a provision of |aw described in paragraph (2),

t he wai ver of which the Administrator determines in witing to
be necessary to conduct any test of any of the procedures
descri bed in subsection (e).

(2) The provisions of lawreferred to in paragraph (1) are as

fol | ows:
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(A) The following provisions of title 10, United States Code:
(i) Section 2304.
(ii) Section 2305.
(iii) Section 2319.
(B) Subsections (e), (f), and (g) of section 8 of the Smal
Busi ness Act (15 U.S.C. 637).
(C) The follow ng provisions of the Revised Statutes:
(i) Section 3709 (41 U.S.C. 5).
(ii) Section 3710 (41 U.S.C. 8).
(iii) Section 3735 (41 U.S.C. 13).
(D) The follow ng provisions of the Federal Property and
Adm ni strative Services Act of 1949:
(i) Section 303 (41 U.S.C. 253).
(ii) Section 303A (41 U.S.C. 253a).
(iii) Section 303B (41 U.S.C. 253b).
(iv) Section 303C (41 U.S.C. 253c).
(v) Section 310 (41 U.S.C. 260).
(E) The follow ng provisions of the Ofice of Federal
Procurenent Policy Act:
(i) Section 4(6) (41 U.S.C. 403(6)).
(ii) Section 18 (41 U.S.C. 416).

(3) If the Admi nistrator determ nes that the conduct of a test
requires the waiver of a law not listed in paragraph (2) or
requi res approval of an estinmated dollar amount not permitted under
subsection (c)(4), the Adm nistrator may propose legislation to
aut hori ze the waiver or grant the approval. Before proposing such
| egi slation, the Adm nistrator may provide and publish a test plan
as described in subsection (Qg).

(i) REPORT- Not later than 6 nonths after conpletion of a test
conduct ed under subsection (a), the Conptroller General shal
submt to Congress a report for the test setting forth in detai
the results of the test, including such recormendations as the
Conptrol l er General considers appropriate.

(j) COWVMENCEMENT AND EXPI RATI ON OF AUTHORI TY- (1) The
Admi ni strator may not exercise the authority to conduct a test
under subsection (a) in an agency and to award contracts under such
a test before the date on which the head of the agency certifies to
Congress under section 30A(a)(2) of the Ofice of Federa
Procurenent Policy Act that the agency has inplenented a ful
FACNET capability.

(2) The authority to conduct a test under subsection (a) in an
agency and to award contracts under such a test shall expire 4
years after the date on which the head of the agency makes the
certification referred to in paragraph (1). Contracts entered into
before such authority expires in an agency pursuant to a test shal
remain in effect, notw thstanding the expiration of the authority
to conduct the test under this section.

(k) RULE OF CONSTRUCTION- Nothing in this section shall be
construed as authorizing the appropriation or obligation of funds
for the tests conducted pursuant to subsection (a).

SEC. 5062. NASA M D- RANGE PROCUREMENT TEST PROGRAM

(a) IN GENERAL- The Administrator of the National Aeronautics and
Space Administration (in this section referred to as the
"Administrator') may conduct a test of alternative notice and
publication requirements for procurenents conducted by the Nationa
Aeronautics and Space Adnministration. To the extent consistent with
this section, such program shall be conducted consistent with
section 15 of the Ofice of Federal Procurement Policy Act (41
U S C 413).

(b) APPLI CABILITY- The test conducted under subsection (a) shal
apply to acquisitions with an estimated annual total obligation of
funds of $500, 000 or |ess.

(c) LIMTATION ON TOTAL COST- The total estimated |ife-cycle cost
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to the Federal Governnent for the test conducted under subsection
(a) may not exceed $100, 000, 000.

(d) WAl VER OF PROCUREMENT REGULATIONS- (1) In conducting the test
under this section, the Administrator, with the approval of the
Admi ni strator for Federal Procurenment Policy, may waive--

(A) any provision of the Federal Acquisition Regul ation that
is not required by statute; and

(B) any provision of the Federal Acquisition Regul ation that
is required by a provision of |aw described in paragraph (2),

t he wai ver of which the Administrator determines in witing to
be necessary to conduct the test.

(2) The provisions of lawreferred to in paragraph (1) are as
fol | ows:

(A) Subsections (e), (f), and (g) of section 8 of the Smal
Busi ness Act (15 U.S.C. 637).

(B) Section 18 of the Ofice of Federal Procurenent Policy
Act (41 U.S.C 416).

(e) REPORT- Not later than 6 nmonths after conpletion of the test
conduct ed under subsection (a), the Conptroller General shal
submt to Congress a report for the test setting forth in detai
the results of the test, including such recormendations as the
Conptrol l er General considers appropriate.

(f) EXPIRATI ON OF AUTHORI TY- The authority to conduct the test
under subsection (a) and to award contracts under such test shal
expire 4 years after the date of the enactnment of this Act.
Contracts entered into before such authority expires shall remain
in effect, notwithstanding the expiration of the authority to
conduct the test under this section.

(g) RULE OF CONSTRUCTION- Nothing in this section shall be
construed as authorizing the appropriation or obligation of funds
for the test conducted pursuant to subsection (a).

SEC. 5063. FEDERAL AVI ATI ON ADM NI STRATI ON ACQUI SI TI ON PI LOT PROGRAM

(a) AUTHORI TY- The Secretary of Transportation may conduct a test
of alternative and innovative procurenment procedures in carrying
out acquisitions for one of the nodernization progranms under the
Airway Capital Investnent Plan prepared pursuant to section
44501(b) of title 49, United States Code. In conducting such test,
the Secretary shall consult with the Admi nistrator for Federa
Procurenent Policy.

(b) PILOT PROGRAM | MPLEMENTATI ON- (1) The Secretary of
Transportati on should prescribe policies and procedures for the
i nteraction of the program manager and the end user executive
responsi ble for the requirenment for the equi pment acquired. Such
policies and procedures should include provisions for enabling the
end user executive to participate in acceptance testing.

(2) Not later than 45 days after the date of enactnment of this
Act, the Secretary of Transportation shall identify for the pil ot
program quantitative nmeasures and goals for reducing acquisition
managenment costs.

(3) The Secretary of Transportation shall establish for the pil ot
program a review process that provides senior acquisition officials
with reports on the mni num necessary data itens required to ensure
the appropriate expenditure of funds appropriated for the program
and that - -

(A) contain essential information on programresults at
appropriate intervals, including the criteria to be used in
measuring the success of the program and

(B) reduce data requirenents fromthe current programrevi ew
reporting requirenents.

(c) SPECI AL AUTHORI TIES- The authority provided by subsection (a)
shal | include authority for the Secretary of Transportation--

(1) to apply any anendnent or repeal of a provision of |aw
made in this Act to the pilot programbefore the effective date
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of such anendment or repeal; and
(2) to apply to a procurenent of itens other than conmerci al
items under such progrant-

(A) any authority provided in this Act (or in an
anendnment made by a provision of this Act) to waive a
provision of law in the case of commercial itens, and

(B) any exception applicable under this Act (or an
anendnment made by a provision of this Act) in the case of
commerci al itens,

before the effective date of such provision (or anendnent) to
the extent that the Secretary determ nes necessary to test the
application of such waiver or exception to procurenents of
itens other than conmmercial itens.

(d) APPLI CABILITY- Subsection (c) applies with respect to--

(1) a contract that is awarded or nodified after the date
occurring 45 days after the date of the enactnment of this Act;
and

(2) a contract that is awarded before such date and is to be
performed (or nmay be performed), in whole or in part, after
such date.

(e) PRCOCEDURES AUTHORI ZED- The test conducted under this section
may i nclude any of the follow ng procedures:

(1) Restriction of conmpetitions to sources determ ned capabl e
in a preconpetition screening process, provided that the
screening process affords all interested sources a fair
opportunity to be consi dered.

(2) Restriction of conpetitions to sources of preeval uated
products, provided that the preeval uati on process affords al
interested sources a fair opportunity to be considered.

(3) Alternative notice and publication requirenents.

(4) A process in which--

(A) the conpetitive process is initiated by publication
in the Commerce Business Daily, or by dissemnation through
FACNET, of a notice that--

(i) contains a synopsis of the functional and
performance needs of the executive agency conducting
the test, and, for purposes of guidance only, other
speci fications; and

(ii) invites any interested source to submt
i nformati on or sanples showing the suitability of its
product for neeting those needs, together with a price
quotation, or, if appropriate, show ng the source's
techni cal capability, past performance, product
supportability, or other qualifications (including, as
appropriate, information regarding rates and ot her
cost-related factors);

(B) contracting officials devel op a request for proposals
(i ncluding appropriate specifications and eval uation
criteria) after review ng the subnm ssions of interested
sources and, if the officials determ ne necessary, after
consultation with those sources; and

(C) a contract is awarded after a streanlined conpetition
that is limted to all sources that tinely provided product
information in response to the notice or, if appropriate,
to those sources deterni ned nost capabl e based on the
qualification-based factors included in an invitation to
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submt information pursuant to subparagraph (A).
(f) WAl VER OF PROCUREMENT REGULATI ONS- (1) In conducting the test
under this section, the Secretary of Transportation, with the

appr oval
wai ve- -

of the Admi nistrator

for Federal Procurenent Policy, may

(A) any provision of the Federal Acquisition Regul ation that
is not required by statute; and
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(B) any provision of the Federal Acquisition Regul ation that
is required by a provision of |aw described in paragraph (2),

t he wai ver of which the Administrator determines in witing to
be necessary to test procedures authorized by subsection (e).

(2) The provisions of lawreferred to in paragraph (1) are as
fol | ows:

(A) Subsections (e), (f), and (g) of section 8 of the Smal
Busi ness Act (15 U.S.C. 637).

(B) The follow ng provisions of the Federal Property and
Adm ni strative Services Act of 1949:

(i) Section 303 (41 U.S.C. 253).

(ii) Section 303A (41 U.S.C. 253a).

(iii) Section 303B (41 U.S.C. 253b).

(iv) Section 303C (41 U.S.C. 253c).

(C) The followi ng provisions of the Ofice of Federal
Procurenent Policy Act:

(i) Section 4(6) (41 U.S.C. 403(6)).

(ii) Section 18 (41 U.S.C. 416).

(g) DEFINITION- In this section, the term comercial item has
t he nmeani ng provided that termin section 4(12) of the Ofice of
Federal Procurenent Policy Act.

(h) EXPI RATI ON OF AUTHORI TY- The authority to conduct the test
under subsection (a) and to award contracts under such test shal
expire 4 years after the date of the enactnment of this Act.
Contracts entered into before such authority expires shall remain
in effect, notwithstanding the expiration of the authority to
conduct the test under this section.

(i) RULE OF CONSTRUCTION- Nothing in this section shall be
construed as authorizing the appropriation or obligation of funds
for the test conducted pursuant to subsection (a).

SEC. 5064. DEPARTMENT OF DEFENSE ACQUI SI TI ON PI LOT PROGRAMS.

(a) IN GENERAL- The Secretary of Defense is authorized to
designate the foll owi ng defense acqui sition prograns for
participation in the defense acquisition pilot program authorized
by section 809 of the National Defense Authorization Act for Fisca
Year 1991 (10 U.S.C. 2430 note):

(1) FIRE SUPPORT COMBI NED ARVS TACTI CAL TRAI NER ( FSCATT) - The
Fire Support Conbined Arnms Tactical Trainer programwth
respect to all contracts directly related to the procurenent of
a training simulation system (including related hardware,
software, and subsystens) to performcollective training of
field artillery gunnery team conponents, wth devel opnent of
software as required to generate the training exercises and
conmponent interfaces.

(2) JONT DI RECT ATTACK MUNI TION (JDAM I )- The Joint Direct
Attack Munition programw th respect to all contracts directly
related to the devel opnment and procurenment of a strap-on
gui dance kit, using an inertially guided, @ obal Positioning
Syst em updat ed gui dance kit to enhance the delivery accuracy of
1000- pound and 2000- pound bonbs in inventory.

(3) JONT PRI MARY Al RCRAFT TRAI NI NG SYSTEM (JPATS) - The Joi nt
Primary Aircraft Training System (JPATS) with respect to al
contracts directly related to the acquisition of a new primary
trainer aircraft to fulfill Air Force and Navy joint
undergraduate aviation training requirenents, and an associ at ed
ground- based trai ning systemconsisting of air crew training
devices (simulators), courseware, a Training Managenent System
and contractor support for the life of the system

(4) COWMERCI AL- DERI VATI VE Al RCRAFT ( CDA) -

(A) Al contracts directly related to the acquisition or
upgradi ng of conmercial -derivative aircraft for use in
meeting airlift and tanker requirenments and the air vehicle
conponent for airborne warning and control systens.
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(B) For purposes of this paragraph, the term
“conmerci al -derivative aircraft’ means any of the follow ng

(i) Any aircraft (including spare parts, support
servi ces, support equi prent, technical manuals, and
data related thereto) that is or was of a type
customarily used in the course of normal business
operations for other than Federal CGovernnent purposes,
that has been issued a type certificate by the
Adm ni strator of the Federal Aviation Adm nistration,
and that has been sold or |eased for use in the
commer ci al mar ket pl ace or that has been offered for
sale or lease for use in the comercial marketpl ace

(ii) Any aircraft that, but for nodifications of a
type customarily available in the comerci al
mar ket pl ace, or mnor nodifications nade to neet
Federal Governnent requirenents, would satisfy or would
have satisfied the criteria in subclause (1).

(iii) For purposes of a potential conplenment or
alternative to the G 17 program any nondevel opnment a
airlift aircraft, other than the C 17 or any aircraft
derived fromthe C 17, shall be considered a
commerci al -derivative aircraft.

(5) COWMERCI AL- DERI VATI VE ENG NE (CDE) - The conmerci al
derivative engine programw th respect to all contracts
directly related to the acquisition of (A comercial
derivative engines (including spare engi nes and upgrades),
| ogi stics support equi pnent, technical orders, nmanagenent data,
and spare parts, and (B) comercially derived engines for use
in supporting the purchase of commercial -derivative aircraft
for use in airlift and tanker requirenents (including engine
repl acenent and upgrades) and the air vehicle conmponent for
ai rborne warning and control systenms. For purposes of a
potential conplement or alternative to the G 17 program any
nondevel opnental airlift aircraft engine shall be considered a
conmer ci al - deri vative engine.

(b) PILOT PROGRAM | MPLEMENTATI ON- (1) The text of section 833 of
the National Defense Authorization Act for Fiscal Year 1994 (Public
Law 103-160; 107 Stat. 1716) is anended to read as foll ows:

“(a) M SSI ON- ORI ENTED PROGRAM MANAGEMENT- I n the exercise of the
authority provided in section 809 of the National Defense
Aut hori zation Act for Fiscal Year 1991 (10 U. S.C. 2430 note), the
Secretary of Defense should propose for one or nore of the defense
acqui sition prograns covered by the Defense Acquisition Pilot
Programto utilize the concept of m ssion-oriented program
managenent .

“(b) POLICIES AND PROCEDURES- In the case of each defense
acqui sition program covered by the Defense Acquisition Pil ot
Program the Secretary of Defense should prescribe policies and
procedures for the interaction of the program nanager and the
commander of the operational command (or a representative)
responsi ble for the requirenent for the equi pnment acquired, and for
the interaction with the conmanders of the unified and specified
conbat ant conmands. Such policies and procedures shoul d include
provi sions for enabling the user comuands to participate in
acceptance testing.'.

(2) The text of section 837 of the National Defense Authorization
Act for Fiscal Year 1994 (Public Law 103-160; 107 Stat. 1718) is
amended to read as foll ows:

"The Secretary of Defense shall take any additional actions that
the Secretary considers necessary to waive regul ati ons not required
by statute that affect the efficiency of the contracting process
wi thin the Departnment of Defense. Such actions shall include, in
the Secretary's discretion, devel oping nmethods to streamine the
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procurenent process, streanmlining the period for entering into
contracts, and defining alternative techniques to reduce reliance
on mlitary specifications and standards, in contracts for the
defense acquisition prograns participating in the Defense

Acqui sition Pilot Program'’.

(3) The text of section 838 of the National Defense Authorization
Act for Fiscal Year 1994 (Public Law 103-160; 107 Stat. 1718) is
amended to read as foll ows:

“For at | east one participating defense acquisition programfor
which a determination is made to make paynents for work in progress
under the authority of section 2307 of title 10, United States
Code, the Secretary of Defense should define payment mlestones on
the basis of quantitative neasures of results.'.

(4) Not later than 45 days after the date of the enactnent of the
Federal Acquisition Stream ining Act of 1994, the Secretary of
Def ense shall identify for each defense acquisition program
participating in the pilot programquantitative neasures and goal s
for reducing acquisition managenent costs.

(5) For each defense acquisition program participating in the
pilot program the Secretary of Defense shall establish a review
process that provides senior acquisition officials with reports on
the m ni mum necessary data itens required to ensure the appropriate
expendi ture of funds appropriated for the program and that--

(A) contain essential information on programresults at
appropriate intervals, including the criteria to be used in
measuring the success of the program and

(B) reduce data requirenents fromthe current programrevi ew
reporting requirenents.

(c) SPECI AL AUTHORI TY- The authority del egated under subsection
(a) may include authority for the Secretary of Defense--

(1) to apply any anendnent or repeal of a provision of |aw
made in this Act to the pilot prograns before the effective
date of such anendnment or repeal; and

(2) to apply to a procurenent of itens other than conmerci al
i tems under such prograns--

(A) any authority provided in this Act (or in an
anendnment made by a provision of this Act) to waive a
provision of law in the case of comercial itens, and

(B) any exception applicable under this Act (or an
anendnment made by a provision of this Act) in the case of
commerci al itens,

before the effective date of such provision (or anendnent) to
the extent that the Secretary determ nes necessary to test the
application of such waiver or exception to procurenents of
itens other than commercial itens.

(d) APPLICABILITY- (1) Subsection (c) applies with respect to--

(A) a contract that is awarded or nodified during the period
descri bed in paragraph (2); and

(B) a contract that is awarded before the begi nning of such
period and is to be perfornmed (or may be performed), in whole
or in part, during such period.

(2) The period referred to in paragraph (1) is the period that
begi ns 45 days after the date of the enactnment of this Act and ends
on Septenber 30, 1998.

(e) RULE OF CONSTRUCTION- Nothing in this section shall be
construed as authorizing the appropriation or obligation of funds
for the prograns designated for participation in the defense
acquisition pilot programunder the authority of subsection (a).

SUBTI TLE D- - M SCELLANEQUS
SEC. 5091. VENDOR AND EMPLOYEE EXCELLENCE AWARDS

Section 6(d) of the Ofice of Federal Procurenment Policy Act (41
U S.C. 405(d)) is anended--

(1) by striking out "and' at the end of paragraph (7);
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(2) by redesignating paragraph (8) as paragraph (12); and

(3) by adding at the end the foll owi ng new paragraphs:

"(8) providing for a Governnent-w de award to recogni ze and
pronot e vendor excell ence;

“(9) providing for a Governnent-w de award to recogni ze and
pronot e excellence in officers and enpl oyees of the Federa
CGovernnment serving in procurenent-rel ated positions;'.

SEC. 5092. WAI TI NG PERI OD FOR SI GNI FI CANT CHANGES PROPOSED FOR
ACQUI SI TI ON REGULATI ONS.
(a) I NCREASED PERI OD- Section 22(a) of the Ofice of Federal
Procurenent Policy Act (41 U . S.C. 418b) is anended--

(1) by striking out “30 days' and inserting in lieu thereof
60 days'; and

(2) by adding at the end the follow ng: “Notw thstanding the
precedi ng sentence, such a policy, regulation, procedure, or
formmay take effect earlier than 60 days after the publication
date when there are conpelling circunstances for the earlier
effective date, but in no event may that effective date be | ess
than 30 days after the publication date.".

(b) TECHNI CAL AMENDMENT- Section 22(d) of such Act is anended by
designating the second sentence as paragraph (3).

SEC. 5093. SENSE OF CONGRESS ON NEGOTI ATED RULEMAKI NG
(a) FINDI NGS- The Congress finds the follow ng:
(1) The use of negotiated rul emaking or simlar policy
di scussi on group techni ques can be an appropriate tool for--
(A) fostering effective inplenmentation of, and conpliance
wi th, Iaws and regul ati ons;
(B) avoiding litigation; and
(C) achieving nore productive and equitabl e rel ationshi ps
bet ween the Federal Governnent and the regul ated segnents
of the private sector
(2) The use of negotiated rul emaking or simlar techniques in
Federal procurenent regul ations could be appropriate given the
extreme conplexity and intricate interactions between buyer and
seller in Federal procurenents.

(b) SENSE OF CONGRESS- It is the sense of Congress that, in
prescribing acquisition regul ations, the Federal Acquisition
Regul at ory Council shoul d consi der using negotiated rul emaki ng
procedures in appropriate circunstances in accordance with sections
561 through 570 of title 5, United States Code, or simlar
techni ques intended to achieve the benefits described in subsection

(a)(1).
TI TLE VI - - OTHER PROCUREMENT- RELATED MATTERS
SEC. 6001. POST- EMPLOYMENT RULES

(a) REPEAL- (1) Section 801 of title 37, United States Code, is
repeal ed.

(2) The table of sections for chapter 15 of title 37, United
States Code, is anended by striking out the itemrelating to
section 801.

(b) SUSPENSI ON OF EFFECT OF CERTAI N PROVI SION OF LAW Section 281
of title 18, United States Code, shall not be effective during the
peri od begi nning on the date of the enactnent of this Act and
ending at the end of Decenber 31, 1996. Such section shall not
apply after that date to any relationship otherw se puni shable
under such section that existed during such period.

SEC. 6002. CONTRACTI NG FUNCTI ONS PERFORMED BY FEDERAL PERSONNEL.

(a) AVENDMENT OF OFPP ACT- The O fice of Federal Procurenent
Policy Act, as amended by section 1092, is further anended by
inserting after section 22 the foll owi ng new section 23:

"SEC. 23. CONTRACTI NG FUNCTI ONS PERFORMED BY FEDERAL PERSONNEL.

“(a) LIM TATI ON ON PAYMENT FCOR ADVI SORY AND ASSI STANCE SERVI CES-
(1) No person who is not a person described in subsection (b) may
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be paid by an executive agency for services to conduct eval uations
or anal yses of any aspect of a proposal submtted for an

acqui sition unl ess personnel described in subsection (b) with
adequate training and capabilities to perform such eval uations and
anal yses are not readily available within the agency or anot her
Federal agency, as determ ned in accordance with standards and
procedures prescribed in the Federal Acquisition Regulation

"(2) In the administration of this subsection, the head of each
executi ve agency shall determ ne in accordance with the standards
and procedures set forth in the Federal Acquisition Regul ation
whet her - -

"(A) a sufficient nunber of personnel described in subsection
(b) within the agency or another Federal agency are readily
avail able to performa particul ar evaluation or analysis for
t he head of the executive agency meking the determnation; and

“(B) the readily avail abl e personnel have the training and
capabilities necessary to performthe eval uation or analysis.

" (b) COVERED PERSONNEL- For purposes of subsection (a), the
personnel described in this subsection are as foll ows:

(1) An enployee, as defined in section 2105 of title 5,
United States Code.

“(2) A nenber of the Arned Forces of the United States.

"(3) A person assigned to a Federal agency pursuant to
subchapter VI of chapter 33 of title 5 United States Code.

“(c) RULE OF CONSTRUCTION- Nothing in this section is intended to
affect the relationship between the Federal Governnment and a
federal ly funded research and devel opnent center.'.

(b) REQUI REMENT FOR GUI DANCE AND REGULATI ONS- The Feder al
Acqui sition Regul atory Council established by section 25(a) of the
O fice of Federal Procurenent Policy Act (41 U S.C. 421(a)) shall--

(1) review part 37 of title 48 of the Code of Federa
Regul ations as it relates to the use of advisory and assistance
servi ces; and

(2) provide guidance and pronul gate regul ati ons regardi ng- -

(A) what actions Federal agencies are required to take to
det erm ne whether expertise is readily available within the
Federal Governnent before contracting for advisory and
techni cal services to conduct acquisitions; and
(B) the manner in which personnel with expertise may be
shared w th agencies needi ng expertise for such acquisitions.
SEC. 6003. REPEAL OF EXECUTED REQUI REMENT FOR STUDY AND REPORT.

Section 17 of the Ofice of Federal Procurenent Policy Act (41
U S.C. 415) is repeal ed.

SEC. 6004. | NTERESTS OF MEMBERS OF CONGRESS

Section 3741 of the Revised Statutes (41 U S.C. 22) is anended to
read as foll ows:

"No menber of Congress shall be adnmitted to any share or part of
any contract or agreenment made, entered into, or accepted by or on
behal f of the United States, or to any benefit to arise thereupon.'.
SEC. 6005. WH STLEBLOAER PROTECTI ONS FOR CONTRACTOR EM PLOYEES OF

DEPARTMENT OF DEFENSE, COAST GUARD, AND NATI ONAL
AERONAUTI CS AND SPACE ADM NI STRATI ON.

(a) WH STLEBLOMER PROTECTI ONS FOR CONTRACTOR EMPLOYEES- Secti on
2409 of title 10, United States Code, is anended to read as foll ows:
“Sec. 2409. Contractor enployees: protection fromreprisal for
di scl osure of certain information

“(a) PROH BI TION OF REPRI SALS- An enpl oyee of a contractor nay
not be discharged, denpted, or otherw se discrinnated agai nst as a
reprisal for disclosing to a Menber of Congress or an authorized
of ficial of an agency or the Departnent of Justice information
relating to a substantial violation of law related to a contract
(including the conpetition for or negotiation of a contract).

“(b) | NVESTI GATI ON OF COVPLAI NTS- A person who believes that the
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person has been subjected to a reprisal prohibited by subsection
(a) may submit a conplaint to the Inspector General of an agency.
Unl ess the I nspector General determines that the conplaint is
frivolous, the Inspector General shall investigate the conpl aint
and, upon conpl etion of such investigation, submt a report of the
findings of the investigation to the person, the contractor
concerned, and the head of the agency.

“(c) REMEDY AND ENFORCEMENT AUTHORI TY- (1) If the head of the
agency determ nes that a contractor has subjected a person to a
reprisal prohibited by subsection (a), the head of the agency may
take one or nore of the follow ng actions:

"(A) Oder the contractor to take affirmative action to abate
the reprisal

"(B) Order the contractor to reinstate the person to the
position that the person held before the reprisal, together
wi th the conpensation (including back pay), enploynent
benefits, and other terns and conditions of enploynment that
woul d apply to the person in that position if the reprisal had
not been taken

"(C) Oder the contractor to pay the conpl ai nant an anount
equal to the aggregate anmount of all costs and expenses
(including attorneys' fees and expert w tnesses' fees) that
were reasonably incurred by the conplainant for, or in
connection with, bringing the conplaint regarding the reprisal
as determned by the head of the agency.

“(2) Whenever a person fails to conply with an order issued under
paragraph (1), the head of the agency shall file an action for
enforcenent of such order in the United States district court for a
district in which the reprisal was found to have occurred. In any
action brought under this paragraph, the court may grant
appropriate relief, including injunctive relief and conpensatory
and exenpl ary damages.

"(3) Any person adversely affected or aggrieved by an order
i ssued under paragraph (1) nmay obtain review of the order's
conformance with this subsection, and any regul ations issued to
carry out this section, in the United States court of appeals for a
circuit in which the reprisal is alleged in the order to have
occurred. No petition seeking such review may be filed nore than 60
days after issuance of the order by the head of the agency. Review
shall conformto chapter 7 of title 5.

“(d) CONSTRUCTION- Nothing in this section may be construed to
aut hori ze the discharge of, denotion of, or discrimnation against
an enpl oyee for a disclosure other than a disclosure protected by
subsection (a) or to nodify or derogate froma right or renedy
ot herwi se avail able to the enpl oyee.

“(e) DEFINITIONS- In this section

(1) The term “agency' neans an agency naned in section 2303
of this title.

"(2) The term " head of an agency' has the neani ng provi ded by
section 2302(1) of this title.".

"(3) The term “contract' neans a contract awarded by the head
of an agency.

"(4) The term “contractor' neans a person awarded a contract
wi th an agency.

"(5) The term " Inspector CGeneral' neans an |nspector CGenera
appoi nted under the Inspector Ceneral Act of 1978.'.

(b) RELATED LAW (1) Section 2409a of title 10, United States
Code, is repeal ed.

(2) The table of sections at the beginning of chapter 141 of such
title is amended by striking out the itemrelating to section 2409a.
SEC. 6006. WH STLEBLOAER PROTECTI ONS FOR CONTRACTOR EMP- LOYEES OF

Cl VI LI AN AGENCI ES.
Title I'll of the Federal Property and Adm nistrative Services Act
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of 1949 (41 U . S.C. 251 et seq.) is anended by adding at the end the
foll ow ng new section
"SEC. 315. CONTRACTOR EMPLOYEES: PROTECTI ON FROM REPRI SAL FOR

DI SCLOSURE OF CERTAI N | NFORVATI ON.

“(a) PROH BI TION OF REPRI SALS- An enpl oyee of a contractor nay
not be di scharged, denpted, or otherw se discrimn nated agai nst as a
reprisal for disclosing to a Menber of Congress or an authorized
of ficial of an executive agency or the Departnment of Justice
information relating to a substantial violation of lawrelated to a
contract (including the conpetition for or negotiation of a
contract).

“(b) | NVESTI GATI ON OF COVPLAI NTS- A person who believes that the
person has been subjected to a reprisal prohibited by subsection
(a) may submit a conplaint to the Inspector General of the
executive agency. Unless the Inspector General determ nes that the
conplaint is frivol ous, the Inspector General shall investigate the
conpl ai nt and, upon conpletion of such investigation, subnmt a
report of the findings of the investigation to the person, the
contractor concerned, and the head of the agency. In the case of an
executive agency that does not have an inspector general, the
duties of the inspector general under this section shall be
performed by an official designated by the head of the executive
agency.

“(c) REMEDY AND ENFORCEMENT AUTHORI TY- (1) If the head of an
executive agency determ nes that a contractor has subjected a
person to a reprisal prohibited by subsection (a), the head of the
executi ve agency nmay take one or nore of the follow ng actions:

"(A) Oder the contractor to take affirmative action to abate
the reprisal

"(B) Order the contractor to reinstate the person to the
position that the person held before the reprisal, together
wi th the conpensation (including back pay), enploynent
benefits, and other terns and conditions of enploynment that
woul d apply to the person in that position if the reprisal had
not been taken

"(C) Oder the contractor to pay the conpl ai nant an anount
equal to the aggregate anmount of all costs and expenses
(including attorneys' fees and expert wi tnesses' fees) that
were reasonably incurred by the conplainant for, or in
connection with, bringing the conplaint regarding the reprisal
as determ ned by the head of the executive agency.

“(2) Whenever a person fails to conply with an order issued under
paragraph (1), the head of the executive agency shall file an
action for enforcenent of such order in the United States district
court for a district in which the reprisal was found to have
occurred. In any action brought under this paragraph, the court may
grant appropriate relief, including injunctive relief and
conpensatory and exenpl ary damages.

"(3) Any person adversely affected or aggrieved by an order
i ssued under paragraph (1) nmay obtain review of the order's
conformance with this subsection, and any regul ations issued to
carry out this section, in the United States court of appeals for a
circuit in which the reprisal is alleged in the order to have
occurred. No petition seeking such review may be filed nore than 60
days after issuance of the order by the head of the agency. Review
shall conformto chapter 7 of title 5, United States Code

“(d) CONSTRUCTION- Nothing in this section may be construed to
aut hori ze the discharge of, denotion of, or discrimnation against
an enpl oyee for a disclosure other than a disclosure protected by
subsection (a) or to nodify or derogate froma right or renedy
ot herwi se avail able to the enpl oyee.

“(e) DEFINITIONS- In this section

(1) The term “contract' nmeans a contract awarded by the head
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of an executive agency.

"(2) The term “contractor' neans a person awarded a contract
wi th an executive agency.

"(3) The term “Inspector CGeneral' neans an |nspector Ceneral
appoi nted under the Inspector Ceneral Act of 1978.'.

SEC. 6007. COVPTROLLER GENERAL REVI EW OF THE PROVI SI ON OF LEGAL
ADVI CE FOR | NSPECTORS GENERAL.

(a) REVI EW AND REPORT REQUI RED- Not | ater than March 1, 1995, the
Comptroller General of the United States shall--

(1) conduct a review of the independence of the |egal
services being provided to Inspectors General appointed under
the I nspector General Act of 1978; and

(2) submt to Congress a report on the results of the review

(b) MATTERS REQUI RED FOR REPORT- The report shall include the
follow ng matters:

(1) Wth respect to each departnent or agency of the Federal
Government that has an Inspector General appointed in
accordance with the Inspector General Act of 1978 whose only or
principal source of |egal advice is the general counsel or
other chief legal officer of the departnment or agency, an
assessnment of the extent of the independence of the |egal
advi sers providing advice to the Inspector Ceneral.

(2) A comparison of the findings under the assessnent
referred to in paragraph (1) with findings on the sane matters
with respect to each Inspector CGeneral whose source of |egal
advice is legal counsel accountable solely to the Inspector
Gener al .

SEC. 6008. COST SAVI NGS FOR OFFI Cl AL TRAVEL.

(a) GUI DELI NES- The Admini strator of the General Services
Admi ni stration shall issue guidelines to ensure that agencies
pronote, encourage, and facilitate the use of frequent traveler
progranms offered by airlines, hotels, and car rental vendors by
Federal enpl oyees who engage in official air travel, for the
purpose of realizing to the maxi mum extent practicable cost savings
for official travel.

(b) REQUI REMENT- Any awards granted under such a frequent
travel er program accrued through official travel shall be used only
for official travel.

(c) REPORT- Not |ater than one year after the date of the
enactment of this Act, the Administrator shall report to Congress
on efforts to pronote the use of frequent travel er prograns by
Feder al enpl oyees.

SEC. 6009. PROVPT RESCOLUTI ON OF AUDI T RECOMVENDATI ONS.

Federal agencies shall resolve or take corrective action on all
O fice of Inspector General audit report findings within a maximm
of six nonths after their issuance, or, in the case of audits
performed by non-Federal auditors, six nonths after receipt of the
report by the Federal Governnent.

TITLE VIl --SMALL BUSI NESS AND SOCI CECONOM C LAWS
SUBTI TLE A-- SMALL BUSI NESS LAWS
SEC. 7101. REPEAL OF CERTAI N REQUI REMENTS.

(a) SET-ASIDE PRICRITY- Section 15 of the Small Business Act (15
U S.C. 644) is amended by striking out subsections (e) and (f).

(b) CERTIFI CATE OF COWETENCE- Section 804 of Public Law 102-484
(106 Stat. 2447; 10 U . S.C. 2305 note) is repeal ed.

SEC. 7102. CONTRACTI NG PROGRAM FOR CERTAI N SVALL BUSI NESS CONCERNS.

(a) PROCUREMENT PROCEDURES AUTHORI ZED- (1) To facilitate the
attai nment of a goal for the participation of small business
concerns owned and controlled by socially and econom cal ly
di sadvant aged i ndi viduals that is established for a Federal agency
pursuant to section 15(g)(1) of the Small Business Act (15 U S.C
644(g)(1)), the head of the agency nmay enter into contracts using--

(A) less than full and open conpetition by restricting the
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conpetition for such awards to small busi ness concerns owned
and controlled by socially and economi cal | y di sadvant aged
i ndi vidual s described in subsection (d)(3)(C of section 8 of
the Small Business Act (15 U. S.C. 637); and

(B) a price evaluation preference not in excess of 10 percent
when eval uating an offer received fromsuch a small business
concern as the result of an unrestricted solicitation

(2) Paragraph (1) does not apply to the Departnent of Defense,

t he Coast Cuard, and the National Aeronautics and Space
Admi ni stration.

(b) | MPLEMENTATI ON THROUGH THE FEDERAL ACQUI S| TI ON REGULATI O\
(1) IN GENERAL- The Federal Acquisition Regulation shall be
revised to provide for uniforminplenentati on of the authority

provided in subsection (a).
(2) MATTERS TO BE ADDRESSED- The revisions of the Federa
Acqui sition Regul ati on made pursuant to paragraph (1) shal
i ncl ude- -
(A) conditions for the use of advance paynents;
(B) provisions for contract paynent terns that provide
for--
(i) accelerated paynment for work perforned during the
period for contract perfornmance; and
(ii) full paynment for work perforned;
(© guidance on how contracting officers may use, in
solicitations for various classes of products or services,
a price evaluation preference pursuant to subsection
(a)(1)(B), to provide a reasonabl e advantage to snal
busi ness concerns owned and controlled by socially and
econom cal | y di sadvant aged i ndi vidual s without effectively
elimnating any participation of other small business
concerns; and
(D) (i) procedures for a person to request the head of a
Federal agency to determ ne whether the use of conpetitions
restricted to small business concerns owned and controlled
by socially and econom cal |y di sadvant aged i ndi viduals at a
contracting activity of such agency has caused a particul ar
i ndustry category to bear a disproportionate share of the
contracts awarded to attain the goal established for that
contracting activity; and
(ii) guidance for Iimting the use of such restricted
conpetitions in the case of any contracting activity and
class of contracts determ ned in accordance with such
procedures to have caused a particular industry category to
bear a disproportionate share of the contracts awarded to
attain the goal established for that contracting activity.

(c) TERM NATION- This section shall cease to be effective at the
end of Septenber 30, 2000.

SEC. 7103. EXTENSI ON OF TEST PROGRAM FOR NEGOTI ATI ON OF
COVWPREHENSI VE SMALL BUSI NESS SUBCONTRACTI NG PLANS

Section 834(e) of the National Defense Authorization Act for
Fi scal Years 1990 and 1991 (Public Law 101-189; 15 U.S.C. 637 note)
is anended by striking out "~ Septenber 30, 1994.' in the second
sentence and inserting in lieu thereof " Septenber 30, 1998.'.

SEC. 7104. SMALL BUSI NESS PROCUREMENT ADVI SORY COUNCI L.

(a) ESTABLI SHVENT- There is hereby established an interagency
council to be known as the "Small Business Procurenent Advisory
Council' (hereinafter in this section referred to as the “Council').

(b) DUTIES- The duties of the Council are--

(1) to devel op positions on proposed procurenent regul ations
affecting the small business community; and

(2) to submt comrents reflecting such positions to
appropriate regulatory authorities.

(c) MEMBERSHI P- The Council shall be conposed of the follow ng
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nmenbers:

(1) The Admi nistrator of the Small Business Adm nistration
(or the designee of the Adm nistrator).

(2) The Director of the Mnority Business Devel opnent Agency.

(3) The head of each Ofice of Small and D sadvant aged
Busi ness Utilization (established under section 15(k) of the
Smal | Business Act (15 U S.C. 644(k)) in each Federal agency
havi ng procurenment powers.

(d) CHAIRVAN- The Council shall be chaired by the Adm nistrator
of the Small Business Admi nistration

(e) MEETINGS- The Council shall nmeet at the call of the chairman
as necessary to consider proposed procurenent regul ations affecting
the smal | busi ness community.

(f) CONSI DERATI ON OF COUNCI L COWMMENTS- The Federal Acquisition
Regul atory Council and other appropriate regulatory authorities
shal | consider comrents subnmitted in a tinmely manner pursuant to
subsection (b)(2).

SEC. 7105. EXTENSI ON OF DEFENSE CONTRACT GOAL TO COAST GUARD AND
NATI ONAL AERONAUTI CS AND SPACE ADM NI STRATI ON.

Section 2323 of title 10, United States Code, is anended to read
as follows:

“Sec. 2323. Contract goal for small di sadvantaged busi nesses and
certain institutions of higher education

“(a) GOAL- (1) Except as provided in subsection (d), a goal of 5
percent of the amount described in subsection (b) shall be the
obj ective of the Department of Defense, the Coast Guard, and the
Nat i onal Aeronautics and Space Admi nistration in each fiscal year
for the total conbined anpbunt obligated for contracts and
subcontracts entered into wth--

“(A) snall business concerns, including mass nedi a and
advertising firms, owned and controlled by socially and
econom cal | y di sadvantaged i ndividuals (as such termis used in
section 8(d) of the Small Business Act (15 U. S.C. 637(d)) and
regul ati ons i ssued under that section), the majority of the
earnings of which directly accrue to such individuals;

"(B) historically Black colleges and universities, including
any nonprofit research institution that was an integral part of
such a college or university before Novenber 14, 1986; and

"(C) mnority institutions (as defined in section 1046(3) of
t he Hi gher Education Act of 1965 (20 U.S.C. 1135d-5(3)), which
for the purposes of this section, shall include
H spani c-serving institutions (as defined in section 316(b) (1)
of such Act (20 U.S.C. 1059c(b)(1)).

"(2) The head of the agency shall establish a specific goa
within the overall 5 percent goal for the award of prinme contracts
and subcontracts to historically Black colleges and universities
and mnority institutions in order to increase the participation of
such col |l eges and universities in the program provided for by this
secti on.

"(3) The Federal Acquisition Regulation (issued under section
25(c) of the Ofice of Federal Procurenent Policy Act (41 U S.C
421(c)) shall provide procedures or guidelines for contracting
officers to set goals which agency prine contractors that are
required to submt subcontracting plans under section 8(d)(4)(B) of
the Smal | Business Act (15 U S.C. 637(d)(4)(B)) in furtherance of
the agency's programto neet the 5 percent goal specified in
par agraph (1) should neet in awardi ng subcontracts, including
subcontracts to mnority-owned nedia, to entities described in that
par agr aph

“(b) AMOUNT- Wth respect to the Departnent of Defense, the
requi renents of subsection (a) for any fiscal year apply to the
conbi ned total of the follow ng anmounts:

"(A) Funds obligated for contracts entered into with the
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Depart ment of Defense for such fiscal year for procurenent.

"(B) Funds obligated for contracts entered into with the
Department of Defense for such fiscal year for research
devel opnent, test, and eval uation

"(C Funds obligated for contracts entered into with the
Department of Defense for such fiscal year for mlitary
constructi on.

(D) Funds obligated for contracts entered into with the
Depart nment of Defense for operation and mai nt enance.

"(2) Wth respect to the Coast Guard, the requirenments of
subsection (a) for any fiscal year apply to the total value of al
prime contract and subcontract awards entered into by the Coast
Quard for such fiscal year.

"(3) Wth respect to the National Aeronautics and Space
Admi ni stration, the requirements of subsection (a) for any fisca
year apply to the total value of all prime contract and subcontract
awards entered into by the National Aeronautics and Space
Admi ni stration for such fiscal year

“(c) TYPES OF ASSI STANCE- (1) To attain the goal specified in
subsection (a)(1), the head of an agency shall provide technica
assistance to the entities referred to in that subsection and, in
the case of historically Black colleges and universities and
mnority institutions, shall also provide infrastructure assistance.

“(2) Technical assistance provided under this section shal
i ncl ude informati on about the program advice about agency
procurenent procedures, instruction in preparation of proposals,
and ot her such assistance as the head of the agency considers
appropriate. If the resources of the agency are inadequate to
provi de such assi stance, the head of the agency may enter into
contracts with mnority private sector entities with experience and
expertise in the design, devel opment, and delivery of technica
assi stance services to eligible individuals, business firnms and
institutions, acquisition agencies, and prinme contractors. Agency
contracts with such entities shall be awarded annual |y, based upon
anong ot her things, the nunber of mnority small business concerns,
historically Black colleges and universities, and mnority
institutions that each such entity brings into the program

"(3) Infrastructure assistance provided by the Departnment of
Def ense under this section to historically Black coll eges and
universities and to mnority institutions may include prograns to
do the foll ow ng

"(A) Establish and enhance undergraduate, graduate, and
doctoral programs in scientific disciplines critical to the
nati onal security functions of the Departnent of Defense.

"(B) Make Departnment of Defense personnel available to advise
and assist faculty at such colleges and universities in the
performance of defense research and in scientific disciplines
critical to the national security functions of the Departnent
of Defense.

"(C) Establish partnershi ps between defense | aboratories and
historically Black colleges and universities and mnority
institutions for the purpose of training students in scientific
disciplines critical to the national security functions of the
Depart ment of Defense.

(D) Award schol arships, fellowships, and the establishnent
of cooperative work-education progranms in scientific
disciplines critical to the national security functions of the
Depart ment of Defense.

"(E) Attract and retain faculty involved in scientific
disciplines critical to the national security functions of the
Depart ment of Defense.

"(F) Equip and renovate | aboratories for the perfornance of
def ense research
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(G Expand and equi p Reserve O ficer Training Corps
activities devoted to scientific disciplines critical to the
nati onal security functions of the Departnent of Defense.

“(H) Provide other assistance as the Secretary determ nes
appropriate to strengthen scientific disciplines critical to
the national security functions of the Departnent of Defense or
the college infrastructure to support the perfornmance of
def ense research

“(4) The head of the agency shall, to the maxi num extent
practical, carry out prograns under this section at coll eges,
universities, and institutions that agree to bear a substanti al
portion of the cost associated with the prograns.

“(d) APPLI CABI LI TY- Subsection (a) does not apply to the
Depart ment of Defense--

(1) to the extent to which the Secretary of Defense
determ nes that conpelling national security considerations
requi re otherw se; and

(2) if the Secretary notifies Congress of such determ nation
and the reasons for such determ nation

“(e) COVPETI TI VE PROCEDURES AND ADVANCE PAYMENTS- To attain the
goal of subsection (a):

(1) (A) The head of the agency shall --

(i) ensure that substantial progress is made in
i ncreasi ng awards of agency contracts to entities described
in subsection (a)(1);

“(ii) exercise his utnost authority, resourceful ness, and
diligence

“(iii) in the case of the Departnment of Defense, actively
nmoni tor and assess the progress of the mlitary
departnments, Defense Agencies, and prine contractors of the
Department of Defense in attaining such goal; and

“(iv) in the case of the Coast Guard and the Nationa
Aeronautics and Space Administration, actively nonitor and
assess the progress of the prine contractors of the agency
in attaining such goal

“(B) In nmeking the assessment under clauses (iii) and (iv) of
subparagraph (A), the head of the agency shall evaluate the
extent to which use of the authority provided in paragraphs (2)
and (3) and conpliance with the requirenment in paragraph (4) is
effective for facilitating the attainment of the goal

"(2) To the extent practicable and when necessary to
facilitate achievenment of the 5 percent goal described in
subsection (a), the head of an agency shall make advance
paynments under section 2307 of this title to contractors
described in subsection (a). The Federal Acquisition Regulation
shal I provide guidance to contracting officers for making
advance paynments to entities described in subsection (a)(1)
under such section

"(3) To the extent practicable and when necessary to
facilitate achievement of the 5 percent goal described in
subsection (a), the head of an agency may enter into contracts
using less than full and open conpetitive procedures (including
awar ds under section 8(a) of the Small Business Act) and
partial set asides for entities described in subsection (a)(1),
but shall pay a price not exceeding fair market cost by nore
than 10 percent in paynent per contract to contractors or
subcontractors described in subsection (a). The head of an
agency shall adjust the percentage specified in the precedi ng
sentence for any industry category if available information
clearly indicates that nondi sadvantaged snmall busi ness concerns
in such industry category are generally being denied a
reasonabl e opportunity to conpete for contracts because of the
use of that percentage in the application of this paragraph
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"(4) To the extent practicable, the head of an agency shal
maxi m ze the nunber of mnority small business concerns,
historically Black colleges and universities, and mnority
institutions participating in the program

"(5) Each head of an agency shall prescribe regul ations which
provide for the foll ow ng:

“(A) Procedures or guidance for contracting officers to
provi de incentives for prinme contractors referred to in
subsection (a)(3) to increase subcontractor awards to
entities described in subsection (a)(1).

"(B) Arequirenent that contracting officers enphasize
the award of contracts to entities described in subsection

(a)(1) in all industry categories, including those
categories in which such entities have not traditionally
domi nat ed

(O uidance to agency personnel on the relationship
anong the foll ow ng prograns:
(i) The programinplenenting this section
“(ii) The program established under section 8(a) of
the Smal | Business Act (15 U S.C. 637(a)).
“(iii) The small business set-aside program
est abl i shed under section 15(a) of the Small Business
Act (15 U.S.C. 644(a)).

(D) Wth respect to an agency procurenent which is
reasonably likely to be set aside for entities described in
subsection (a)(1l), a requirement that (to the maxi mum
extent practicable) the procurement be designated as such a
set-aside before the solicitation for the procurenment is
i ssued.

"(E) Policies and procedures which, to the nmaxi num extent
practicable, will ensure that current levels in the nunber
or dollar value of contracts awarded under the program
est abl i shed under section 8(a) of the Small Busi ness Act
(15 U.S.C 637(a)) and under the small business set-aside
program est abl i shed under section 15(a) of the Smal
Busi ness Act (15 U.S.C. 644(a)) are numintai ned and t hat
every effort is made to provide new opportunities for
contract awards to eligible entities, in order to neet the
goal of subsection (a).

"(F) Inplenentation of this section in a manner which
will not alter the procurenent process under the program
est abl i shed under section 8(a) of the Small Busi ness Act
(15 U.S.C. 637(a)).

(G A requirenent that one factor used in evaluating the
performance of a contracting officer be the ability of the
officer to increase contract awards to entities described
in subsection (a)(1).

"(H) Increased technical assistance to entities described
in subsection (a)(1).

“(f) PENALTIES AND REGULATI ONS RELATI NG TO STATUS- (1) Whoever
for the purpose of securing a contract or subcontract under
subsection (a) msrepresents the status of any concern or person as
a smal | business concern owned and controlled by a mnority (as
descri bed in subsection (a)), shall be punished by inprisonnent for
not nore than one year, or a fine under title 18, or both.

“(2) The Federal Acquisition Regulation shall prohibit awarding a
contract under this section to an entity described in subsection
(a)(1) unless the entity agrees to conply with the requirenments of
section 15(0)(1) of the Small Business Act (15 U.S.C. 644(0)(1)).

“(g) | NDUSTRY CATEGORIES- (1) To the maxi mum extent practicabl e,

t he head of the agency shall--
"(A) ensure that no particular industry category bears a
di sproportionate share of the contracts awarded to attain the
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goal established by subsection (a); and

(B) ensure that contracts awarded to attain the goa
est abl i shed by subsection (a) are nmade across the broadest
possi bl e range of industry categories.

“(2) Under procedures prescribed by the head of the agency, a
person may request the Secretary to determ ne whether the use of
smal | di sadvant aged busi ness set asides by a contracting activity
of the agency has caused a particular industry category to bear a
di sproportionate share of the contracts awarded to attain the goa
established for that contracting activity for the purposes of this
section. Upon nmaking a determnation that a particular industry
category is bearing a disproportionate share, the head of the
agency shall take appropriate actions to limt the contracting
activity's use of set asides in awarding contracts in that
particul ar i ndustry category.

“(h) COVPLI ANCE W TH SUBCONTRACTI NG PLAN REQUI REMENTS- (1) The
Federal Acquisition Regulation shall contain regulations to ensure
that potential contractors submtting sealed bids or conpetitive
proposal s to the agency for procurenent contracts to be awarded
under the program provided for by this section are conplying with
appl i cabl e subcontracting plan requirenents of section 8(d) of the
Smal | Business Act (15 U S.C. 637(d)).

“(2) The regulations required by paragraph (1) shall ensure that,
with respect to a sealed bid or conpetitive proposal for which the
bi dder or offeror is required to negotiate or submt a
subcontracting plan under section 8(d) of the Small Business Act
(15 U.S.C 637(d)), the subcontracting plan shall be a factor in
eval uating the bid or proposal

(i) ANNUAL REPORT- (1) Not later than Decenber 15 of each year
the head of the agency shall submt to Congress a report on the
progress of the agency toward attaining the goal of subsection (a)
during the preceding fiscal year.

“(2) The report required under paragraph (1) shall include the
fol |l owi ng:

"(A) A full explanation of any progress toward attaining the
goal of subsection (a).

"(B) A plan to achieve the goal, if necessary.

"(3) The report required under paragraph (1) shall also include
the foll ow ng:

"(A) The aggregate differential between the fair market price
of all contracts awarded pursuant to subsection (e)(3) and the
estimated fair market price of all such contracts had such
contracts been entered into using full and open conpetitive
pr ocedures.

"(B) An analysis of the inmpact that subsection (a) shall have
on the ability of small business concerns not owned and
controll ed by socially and econom cally di sadvant aged
i ndividuals to conpete for contracts with the agency.

"(C) A description of the percentage of contracts (actions),
the total dollar anmount (size of action), and the nunber of
different entities relative to the attai nment of the goal of
subsection (a), separately for Black Americans, Native
Ameri cans, Hi spanic Anericans, Asian Pacific Amrericans, and
other minorities.

“(j) DEFINITIONS- In this section

(1) The term “agency' neans the Departnent of Defense, the
Coast Guard, and the National Aeronautics and Space
Admi ni stration.

"(2) The term " head of an agency' neans the Secretary of
Def ense, the Secretary of Transportation, and the Adm nistrator
of the National Aeronautics and Space Adm nistration

" (k) EFFECTIVE DATE- (1) This section applies in the Departnent
of Defense to each of fiscal years 1987 through 2000.

113 of 143 02/04/97 11: 30: 59



ftp://ftp.loc. gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc. gov/pub/thomas/cl103/s1587. enr. txt

114 of 143

"(2) This section applies in the Coast Guard and the Nationa
Aeronautics and Space Administration in each of fiscal years 1995
t hrough 2000. " .

SEC. 7106. PROCUREMENT GOALS FOR SMALL BUSI NESS CONCERNS OMNED BY
WOVEN.

(a) GOALS- Section 15 of the Small Business Act (15 U. S.C. 644)
i s anended- -

(1) by striking out “and snall business concerns owned and
control l ed by socially and economi cal ly di sadvant aged
i ndi vidual s' each place it appears in the first sentence and
fourth sentences of subsection (g)(1l), the second sentence of
subsection (g)(2), and paragraphs (1), (2)(A), (2)(D), and
(2)(E) of subsection (h) and inserting in lieu thereof *, snal
busi ness concerns owned and controlled by socially and
econom cal | y di sadvant aged i ndi vi dual s, and small busi ness
concerns owned and controlled by wonen';

(2) in subsection (g)--

(A) by inserting after the third sentence of paragraph
(1) the follow ng: ~The Government-w de goal for
participation by small business concerns owned and
controll ed by wonen shall be established at not |less than 5
percent of the total value of all prinme contract and
subcontract awards for each fiscal year.';

(B) in the first sentence of paragraph (2), by striking
out “and by small business concerns owned and controlled by
soci ally and economi cal |y di sadvant aged i ndi vidual s,' and
inserting in lieu thereof °, by small business concerns
owned and controlled by socially and economically
di sadvant aged i ndi vi dual s, and by small busi ness concerns
owned and control |l ed by wonmen'; and

(C© in the fourth sentence of paragraph (2), by inserting
after “including participation by snmall business concerns
owned and controlled by socially and economically
di sadvant aged i ndi viduals' the follow ng: "“and
participation by small business concerns owned and
control l ed by wonen'; and

(3) in subsection (h)(2)(F), by striking out ~women-owned
smal | business enterprises' and inserting in |lieu thereof
“smal | business concerns owned and control |l ed by wonen'.

(b) SUBCONTRACT PARTI CI PATI ON- Section 8(d) of such Act (15
U S.C. 637(d)) is anmended--

(1) by striking out “and snall business concerns owned and
control l ed by socially and econom cal ly di sadvant aged
i ndi vidual s' both places it appears in paragraph (1), both
pl aces it appears in paragraph (3)(A), in paragraph (4)(D), in
subpar agraphs (A), (O, and (F) of paragraph (6), and in
paragraph (10)(B) and inserting in lieu thereof *, smal
busi ness concerns owned and controlled by socially and
econom cal | y di sadvant aged i ndi vi dual s, and small busi ness
concerns owned and controlled by wonen';

(2) by striking out subparagraph (D) in paragraph (3) and
inserting in lieu thereof the foll ow ng:

"(E) Contractors acting in good faith may rely on witten
representations by their subcontractors regarding their status
as either a small business concern, a small business concern
owned and controll ed by socially and economnical ly di sadvant aged
i ndi viduals, or a snall business concern owned and controlled
by wonen.';

(3) in paragraph (3), by inserting after subparagraph (C) the
foll owi ng new subparagraph (D):

(D) The term “small business concern owned and control |l ed by
wonmen' shall nean a small business concern--

(i) which is at least 51 per centum owned by one or nore
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womren; or, in the case of any publicly owned business, at
| east 51 per centum of the stock of which is owned by one
or nore wonen; and
“(ii) whose managenent and daily business operations are
controll ed by one or nore wonen.'; and
(4) in paragraph (4)(E), by inserting “and for snall business
concerns owned and control |l ed by wonen' after “as defined in
par agraph (3) of this subsection'.

(c) M SREPRESENTATI ONS OF STATUS- (1) Subsection (d)(1) of
section 16 of such Act (15 U S.C. 645) is anended by striking out
“or “small business concern owned and controlled by socially and
econom cal | y di sadvantaged i ndividuals' and inserting in lieu
thereof *, a “small business concern owned and control |l ed by
soci ally and econonical |y di sadvant aged i ndividuals', or a " snal
busi ness concerns owned and controll ed by wonen'.

(2) Subsection (e) of such section is anended by striking out "or
“smal | business concern owned and controlled by socially and
econom cal | y di sadvantaged i ndividuals' and inserting in lieu
thereof *, a “small business concern owned and control |l ed by
soci ally and econonical |y di sadvant aged i ndividuals', or a " snal
busi ness concerns owned and controll ed by wonen'.

(d) DEFINITION Section 3 of such Act (15 U S.C. 632) is anmended
by adding at the end the foll owi ng new subsecti on

“(n) For the purposes of this Act, a snmall business concern is a
smal I busi ness concern owned and control |l ed by wonen if--

(1) at least 51 percent of small business concern is owned
by one or nore wonen or, in the case of any publicly owned
busi ness, at least 51 percent of the stock of which is owned by
one or nore wonen; and

"(2) the managenent and daily business operations of the
busi ness are controlled by one or nore wonen.'.

SEC. 7107. DEVELOPMENT OF DEFI NI TI ONS REGARDI NG CERTAI N SMALL
BUSI NESS CONCERNS.

(a) REVIEW REQUI RED- (1) The Admi nistrator for Federa
Procurenent Policy shall conduct a conprehensive review of Federal
laws, as in effect on Novenber 1, 1994, to identify and catal ogue
all of the provisions in such | aws that define (or describe for
definitional purposes) the small business concerns set forth in
par agraph (2) for purposes of authorizing the participation of such
smal I busi ness concerns as prine contractors or subcontractors in--

(A) contracts awarded directly by the Federal Governnent or
subcontracts awarded under such contracts; or

(B) contracts and subcontracts funded, in whole or in part,
by Federal financial assistance under grants, cooperative
agreements, or other forms of Federal assistance.

(2) The small business concerns referred to in paragraph (1) are
as follows:

(A) Small business concerns owned and controlled by socially
and econom cal ly di sadvant aged i ndi vi dual s.

(B) Mnority-owned small busi ness concerns.

(© Small business concerns owned and controll ed by wonen.

(D Worman- owned smal | busi ness concerns.

(b) MATTERS TO BE DEVELOPED- On the basis of the results of the
review carried out under subsection (a), the Adm nistrator for
Federal Procurenent Policy shall devel op--

(1) uniformdefinitions for the small busi ness concerns

referred to in subsection (a)(2);
(2) uniform agency certification standards and procedures for--
(A) determnations of whether a snmall business concern

qualifies as a small business concern referred to in
subsection (a)(2) under an applicable standard for purposes
of contracts and subcontracts referred to in subsection
(a)(1); and
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(B) reciprocal recognition by an agency of a decision of
anot her agency regardi ng whet her a small business concern
qualifies as a small business concern referred to in
subsection (a)(2) for such purposes; and

(3) such other related recommendati ons as the Adm nistrator
det erm nes appropriate consistent with the review results.

(c) PRCOCEDURES AND SCHEDULE- (1) The Administrator for Federal
Procurenent Policy shall provide for the participation in the
review and activities under subsections (a) and (b) by
representatives of--

(A) the Small Business Administration (including the Ofice
of the Chief Counsel for Advocacy);

(B) the Mnority Business Devel opnent Agency of the
Department of Commerce;

(© the Departnent of Transportation

(D) the Environnental Protection Agency; and

(E) such other executive departnents and agenci es as the
Admi ni strator considers appropriate.

(2) I'n carrying out subsections (a) and (b), the Adm nistrator
shall consult with representatives of organizations representing--

(A) mnority-owned business enterprises;

(B) wornen- owned busi ness enterprises; and

(C) other organizations that the Adm ni strator considers
appropri ate.

(3) Not later than 60 days after the date of the enactnent of
this Act, the Adm nistrator shall publish in the Federal Register a
noti ce which--

(A) lists the provisions of law identified in the review
carried out under subsection (a);

(B) describes the matters to be devel oped on the basis of the
results of the review pursuant to subsection (b);

(C) solicits public comment regarding the matters descri bed
in the notice pursuant to subparagraphs (A) and (B) for a
period of not |ess than 60 days; and

(D) addresses such other matters as the Adm nistrator
consi ders appropriate to ensure the conprehensi veness of the
review and activities under subsections (a) and (b).

(d) REPORT- Not later than May 1, 1996, the Adm nistrator for
Federal Procurenent Policy shall subnmit to the Conmittees on Snhal
Busi ness of the Senate and the House of Representatives a report on
the results of the review carried out under subsection (a) and the
actions taken under subsection (b). The report shall include a
di scussion of the results of the review, a description of the
consul tati ons conducted and public comments received, and the
Admi ni strator's recommendations with regard to the matters
identified under subsection (b).

SEC. 7108. FUNCTI ONS OF OFFI CE OF FEDERAL PROCUREMENT POLI CY
RELATI NG TO SMALL BUSI NESS.

(a) POLICES- Section 6(d) of the Ofice of Federal Procurenent
Policy Act (41 U S.C. 405(d)) is amended by addi ng after paragraph
(9), as added by section 5091, the follow ng new paragraphs:

"(10) developing policies, in consultation with the
Adm ni strator of the Small Business Adm nistration, that ensure
that small businesses, snall businesses owned and controlled by
soci ally and economi cal |y di sadvant aged i ndi vi dual s, and snal
busi nesses owned and controll ed by wonmen are provided with the
maxi mum practicabl e opportunities to participate in
procurenents that are conducted for ampunts bel ow t he
sinmplified acquisition threshold;

"(11) developing policies that will pronote achi evenent of
goals for participation by small businesses, small businesses
owned and controlled by socially and economical ly di sadvant aged
i ndi vidual s, and small business owned and control |l ed by womnen;
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and' .

(b) EDUCATI ON AND TRAI NI NG Section 6(d)(5) of the Ofice of
Federal Procurenent Policy Act (41 U S.C. 405(d)(5)) is anended--

(1) by striking out "and' at the end of subparagraph (A);

(2) by striking out the semi colon at the end of subparagraph
(B) and inserting in lieu thereof *; and'; and

(3) by adding at the end the foll owi ng new subparagraph

"(C) establish policies and procedures for the
est abl i shnent and i npl enmentati on of education and training
prograns authorized by this Act, including the
establ i shnent and i nplenmentation of training, in
conjunction with the General Services Adm nistration, for
critical procurenment personnel designed to increase the
participation of small business concerns owned and
control l ed by socially and economi cally di sadvant aged
i ndi vidual s, wonen, and other minorities in procurenent
activities conducted by an executive agency.'.

SUBTI TLE B- - SOCI OECONOM C LAWS
SEC. 7201. ACQUI SI TI ONS GENERALLY.

The Act of June 30, 1936 (41 U S.C. 35 et seq.), comonly
referred to as the “~Wal sh-Heal ey Act', is anended--

(1) in the first section, by striking out subsection (a) and
redesi gnati ng subsections (b), (c), (d), and (e), as
subsections (a), (b), (c), and (d), respectively;

(2) in section 10(b) by striking out “~manufacturer of, or
regul ar dealer in,' and inserting in lieu thereof “supplier of';

(3) in section 10(c) by striking out °~ “regular dealer',
“manuf acturer','; and

(4) by adding at the end the foll owi ng new sections:

"SEC. 11. (a) The Secretary of Labor may prescribe in regulations
t he standards for determ ning whether a contractor is a
manuf acturer of or a regular dealer in materials, supplies,
articles, or equipment to be manufactured or used in the
performance of a contract entered into by any executive departnent,
i ndependent establishnment, or other agency or instrunentality of
the United States, or by the District of Colunbia, or by any
corporation all the stock of which is beneficially owed by the
United States, for the manufacture or furnishing of materials,
supplies, articles, and equipnent.

“(b) Any interested person shall have the right of judicial
review of any legal question regarding the interpretation of the
terms “regular dealer' and “manufacturer', as defined pursuant to
subsection (a)."'.

SEC. 7202. PRCHI BI TION ON USE OF FUNDS FOR DOCUMENTI NG ECONOM C OR
EMPLOYMENT | MPACT OF CERTAI N ACQUI SI TI ON PROGRAMS

(a) REVISION AND CODI FI CATI ON- (1) Subchapter | of chapter 134
of title 10, United States Code, is anended by adding at the end
the foll owi ng new section
“Sec. 2247. Prohibition on use of funds for docunenting econom c or
enpl oyment inpact of certain acquisition prograns

"No funds appropriated by the Congress nay be obligated or
expended to assist any contractor of the Department of Defense in
preparing any material, report, lists, or analysis with respect to
the actual or projected econom c or enploynment inpact in a
particular State or congressional district of an acquisition
program for which all research, devel opnent, testing, and
eval uati on has not been conpleted.'.

(2) The table of sections at the beginning of such subchapter is
anended by adding at the end the followi ng new item
" 2247. Prohibition on use of funds for docunenting econom c or

enpl oynment inpact of certain acquisition prograns.'.

(b) REPEAL OF SUPERSEDED LAW Section 9048 of Public Law 102-396

(106 Stat. 1913) is repeal ed.
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SEC. 7203. MERI T- BASED AWARD OF CONTRACTS AND GRANTS
(a) ARMED SERVI CES ACQUI SITIONS- (1) Section 2304 of title 10
United States Code, as amended by section 1005, is further anended--
(A) in subsection (c)(5), by inserting “subject to subsection
(j)," after “(5)'; and
(B) by adding at the end the foll owi ng new subsection

“(j)(1) It is the policy of Congress that an agency naned in
section 2303(a) of this title should not be required by I|egislation
to award a new contract to a specific non-Federal Government
entity. It is further the policy of Congress that any program
project, or technology identified in |egislation be procured
t hrough nerit-based sel ection procedures.

“(2) A provision of |law may not be construed as requiring a new
contract to be awarded to a specified non-Federal CGovernnent entity
unl ess that provision of |aw-

“(A) specifically refers to this subsection

"(B) specifically identifies the particular non-Federa
CGovernment entity invol ved; and

"(C) specifically states that the award to that entity is
requi red by such provision of law in contravention of the
policy set forth in paragraph (1).

"(3) For purposes of this subsection, a contract is a new
contract unless the work provided for in the contract is a
continuation of the work performed by the specified entity under a
precedi ng contract.

“(4) This subsection shall not apply with respect to any contract
that calls upon the National Acadeny of Sciences to investigate,
exam ne, or experiment upon any subject of science or art of
significance to an agency nanmed in section 2303(a) of this title
and to report on such matters to the Congress or any agency of the
Federal Governnent.'.

(2) Chapter 139 of title 10, United States Code, is anmended by
adding at the end the foll owi ng new section
“Sec. 2374. Merit-based award of grants for research and devel opnent

“(a) It is the policy of Congress that an agency naned in section
2303(a) of this title should not be required by legislation to
award a new grant for research, devel opment, test, or evaluation to
a non- Federal Governnent entity. It is further the policy of
Congress that any program project, or technology identified in
| egi sl ati on be awarded through nerit-based sel ecti on procedures.

“(b) A provision of |aw may not be construed as requiring a new
grant to be awarded to a specified non-Federal CGovernnment entity
unl ess that provision of |aw-

(1) specifically refers to this subsection

"(2) specifically identifies the particul ar non-Federa
CGovernment entity invol ved; and

"(3) specifically states that the award to that entity is
requi red by such provision of law in contravention of the
policy set forth in subsection (a).

“(c) For purposes of this section, a grant is a new grant unl ess
the work provided for in the grant is a continuation of the work
performed by the specified entity under a preceding grant.

“(d) This section shall not apply with respect to any grant that
calls upon the National Acadeny of Sciences to investigate,
exam ne, or experiment upon any subject of science or art of
significance to an agency nanmed in section 2303(a) of this title
and to report on such matters to the Congress or any agency of the
Federal Governnent.'.

(3) The table of sections at the beginning of such chapter is
anended by adding at the end the followi ng new item
"2374. Merit-based award of grants for research and devel opnent.'.

(b) CIVILIAN AGENCY ACQUI SI TIONS- (1) Section 303 of the Federa
Property and Adm nistrative Services Act of 1949 (41 U.S.C. 253) is
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amended- -

(A) in subsection (c)(5), by inserting “subject to subsection
(h)," after “(5)'; and

(B) by adding at the end the foll owi ng new subsection

“(h)(1) It is the policy of Congress that an executive agency
shoul d not be required by legislation to award a new contract to a
speci fic non-Federal CGovernnent entity. It is further the policy of
Congress that any program project, or technology identified in
| egi sl ati on be procured through merit-based sel ecti on procedures.

"(2) A provision of |law may not be construed as requiring a new
contract to be awarded to a specified non-Federal CGovernnent entity
unl ess that provision of |aw-

“(A) specifically refers to this subsection

“(B) specifically identifies the particul ar non-Federa
CGovernment entity invol ved; and

"(C) specifically states that the award to that entity is
requi red by such provision of law in contravention of the
policy set forth in paragraph (1).

"(3) For purposes of this subsection, a contract is a new
contract unless the work provided for in the contract is a
continuation of the work performed by the specified entity under a
precedi ng contract.

“(4) This subsection shall not apply with respect to any contract
that calls upon the National Acadeny of Sciences to investigate,
exam ne, or experiment upon any subject of science or art of
significance to an executive agency and to report on such matters
to the Congress or any agency of the Federal Government.'.

(2) Title I'll of such Act, as anended by section 6006, is further
anended by adding at the end the foll owi ng new section
"SEC. 316. MERI T- BASED AWARD OF GRANTS FOR RESEARCH AND DEVELCOPMENT

“(a) POLICY- It is the policy of Congress that an executive
agency should not be required by legislation to award a new grant
for research, devel opment, test, or evaluation to a non-Federa
Governnment entity. It is further the policy of Congress that any
program project, or technology identified in |egislation be
awar ded through nerit-based sel ecti on procedures.

“(b) RULE OF CONSTRUCTION- A provision of |aw may not be
construed as requiring a new grant to be awarded to a specified
non- Federal Governnent entity unless that provision of |aw-

(1) specifically refers to this subsection

"(2) specifically identifies the particul ar non-Federa
CGovernment entity invol ved; and

"(3) specifically states that the award to that entity is
requi red by such provision of law in contravention of the
policy set forth in subsection (a).

“(c) NEW GRANT DEFI NED- For purposes of this section, a grant is
a new grant unless the work provided for in the grant is a
continuation of the work performed by the specified entity under a
precedi ng grant.

“(d) INAPPLI CABI LI TY TO CERTAI N GRANTS- This section shall not
apply with respect to any grant that calls upon the Nationa
Acadeny of Sciences to investigate, exam ne, or experinment upon any
subj ect of science or art of significance to an executive agency
and to report on such matters to Congress or any agency of the
Federal Governnent.'.

SEC. 7204. MAXI MUM PRACTI CABLE OPPORTUNI TI ES FOR APPRENTI CES ON
FEDERAL CONSTRUCTI ON PRQIECTS

It is the sense of the House of Representatives that--

(1) contractors perform ng Federal construction contracts
shoul d, to the maxi num extent practicable, give preference in
the sel ection of subcontractors to subcontractors participating
in apprenticeship prograns registered with the Departnment of
Labor or with a State apprenticeshi p agency recogni zed by such
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Departnment; and

(2) contractors and subcontractors perform ng Federa
construction contracts should provi de nmaxi mum practicabl e
opportunities for enployment of apprentices who are
participating in or who have conpl eted such apprenticeship
progr amns.

SEC. 7205. REPEAL OF OBSOLETE PROVI SI ON.

Section 308 of the Federal Property and Administrative Services
Act of 1949 (41 U.S.C. 258) is repealed.

SEC. 7206. REPEAL OF OBSOLETE AND REDUNDANT PROVI SI ONS OF LAW

(a) REPEAL OF REQUI REMENT FOR POLICY GUIDANCE- Title IIl of the
Act of March 3, 1933 (41 U.S.C. 10a et seq.), comonly referred to
as the "Buy American Act', is anended in section 4(g) (41 U S.C
10b-1(g)) by striking out paragraphs (2)(C and (3).

(b) REPEAL OF REPORTI NG REQUI REMENT- Section 9096(b) of Public
Law 102-396 (106 Stat. 1924; 41 U.S.C. 10b-2(b)) is repeal ed.

(c) REPEAL OF STUDI ES OF WAl VERS- Section 306 of the Trade
Agreenents Act of 1979 (19 U S.C. 2516) is repeal ed.

SUBTI TLE C - WAI VER OF APPL| CATI ON OF PREVAI LI NG WAGE- SETTI NG
REQUI REMENTS TO VOLUNTEERS
SEC. 7301. SHORT TI TLE

This subtitle may be cited as the ~Comunity | nprovenent
Vol unt eer Act of 1994'.

SEC. 7302. PURPGCSE.

It is the purpose of this subtitle to pronote and provide
opportunities for people who wish to volunteer their services to
State or |ocal governments, public agencies, or nonprofit
charitabl e organi zations in the construction, repair or alteration
(i ncludi ng painting and decorating) of public buildings and public
wor ks that are funded, in whole or in part, with Federal financi al
assi stance aut horized under certain Federal prograns and that m ght
not ot herw se be possible w thout the use of volunteers.

SEC. 7303. WAI VER FOR | NDI VI DUALS WHO PERFORM VOLUNTEER SERVI CES
FOR PUBLI C ENTI TI ES

(a) IN GENERAL- The requirenment that certain | aborers and
mechani cs be paid in accordance with the wage-setting provisions of
the Act of March 3, 1931 (commonly known as the " Davis-Bacon Act')
(40 U.S.C. 276a et seq.) as set forth in any of the Acts or
provi sions described in section 7305 shall not apply to an
i ndi vi dual - -

(1) who vol unteers--

(A) to performa service directly to a State or |oca
government or a public agency for civic, charitable, or
humani tari an reasons, wi thout prom se, expectation, or
recei pt of conpensation for services rendered, other than
expenses, reasonable benefits, or a nom nal fee (as defined
in subsection (b)), but solely for the personal purpose or
pl easure of the individual; and

(B) to provide such services freely and w thout pressure
or coercion, direct or inplied, fromany enpl oyer;

(2) whose contribution of service is not for the direct or
i ndirect benefit of any contractor otherw se performng or
seeking to performwork on the same project for which the
i ndi vidual is volunteering;

(3) who is not enployed by and does not provide services to a
contractor or subcontractor at any time on the federally
assisted or insured project for which the individual is
vol unt eeri ng; and

(4) who is not otherw se enployed by the sane public agency
to performthe sanme type of services as those for which the
i ndi vi dual proposes to vol unteer

(b) EXPENSES- Paynents of expenses, reasonable benefits, or a
nom nal fee may be provided to vol unteers described in subsection
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(a) only in accordance with regul ations issued by the Secretary of
Labor. In prescribing the regulations, the Secretary shall take
into consideration criteria such as the total ampunt of paynents
made (relating to expenses, benefits, or fees) in the context of
the econonic realities. The regul ations shall include provisions

t hat provide that--

(1) a paynent for an expense may be received by a vol unteer
for items such as uniform all owances, protective gear and
cl ot hi ng, reinbursenment for approxi mate out-of - pocket expenses,
or for the cost or expense of neals and transportation

(2) a reasonable benefit may include the inclusion of a
vol unteer in a group insurance plan (such as a liability,
health, life, disability, or worker's conpensation plan) or
pensi on plan, or the awarding of a length of service award; and

(3) a nomnal fee may not be used as a substitute for
conpensati on and nmay not be connected to productivity.

The decision as to what constitutes a nom nal fee for purposes of
par agraph (3) shall be determ ned based on the context of the
econom c realities of the situation involved and shall be nmade by
the Secretary of Labor.

(c) ECONOM C REALI TY- For purposes of subsection (b), in
det erm ni ng whet her an expense, benefit, or fee described in such
subsection may be paid to volunteers in the context of the economc
realities of the particular situation, the Secretary of Labor may
not permt any such expense, benefit, or fee that has the effect of
under m ni ng | abor standards by creating downward pressure on
prevailing wages in the |ocal construction industry.
SEC. 7304. WAI VER FOR | NDI VI DUALS WHO PERFORM VOLUNTEER SERVI CES

FOR NONPROFI T ENTI Tl ES

The requirenent that certain | aborers and nechanics be paid in
accordance with the wage-setting provisions of the Act of March 3,
1931 (commonly known as the "Davis-Bacon Act') (40 U S.C. 276a et
seq.) as set forth in any of the Acts or provisions described in
section 7305 shall not apply to any individual--

(1) who vol unteers--

(A) to performa service directly to a public or private
nonprofit recipient of Federal assistance for civic,
charitable, or hunmanitarian reasons, wthout prom se,
expectation, or receipt of conpensation for services
rendered, but solely for the personal purpose or pleasure
of the individual; and

(B) to provide such services freely and w thout pressure
or coercion, direct or inplied, fromany enpl oyer;

(2) whose contribution of service is not for the direct or
i ndirect benefit of any contractor otherw se performng or
seeking to performwork on the same project for which the
i ndi vidual is volunteering;

(3) who is not enployed by and does not provide services to a
contractor or subcontractor at any time on the federally
assisted or insured project for which the individual is
vol unt eeri ng; and

(4) who is not otherw se enployed by the recipient of Federa
assistance to performthe sane type of services as those for
whi ch the individual proposes to vol unteer

SEC. 7305. CONTRACTS AFFECTED
For purposes of sections 7303 and 7304, the Acts or provisions
described in this section are--

(1) the Library Services and Construction Act (20 U.S.C. 351
et seq.);

(2) the Indian Self-Determnation and Educati on Assistance
Act (25 U. S.C. 450 et seq.);

(3) section 329 of the Public Health Service Act (42 U S.C
254Db) ;
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(4) section 330 of the Public Health Service Act (42 U S.C
254c) ;
(5) the Indian Health Care Inprovenent Act (25 U S.C. 1601 et
seqg.); and
(6) the Housing and Community Devel opment Act of 1974 (42
U S.C. 5301 et seq.).
SEC. 7306. REPORT.

Not | ater than Decenber 31, 1997, the Secretary of Labor shal
prepare and submt to the appropriate committees of Congress a
report that--

(1) to the maxi num extent practicable--

(A) identifies and assesses the barriers that prevent
private for-profit entities fromusing volunteers permtted
under this subtitle; and

(B) assesses whether private for-profit entities should
be permtted to use volunteers on projects relating to the
construction, repair, or alteration of public buildings and
public works if--

(i) such volunteers are perfornm ng services for
civic, charitable, humanitarian or educational reasons;
(ii) the contribution of such services is not for the
direct or indirect benefit of the private for-profit
entity that is performng or seeking to performwork on
such projects; and
(iii) such projects would not otherw se be possible
wi t hout the use of volunteers; and
(2) contains recomendations with respect to other Acts
related to the Davis-Bacon Act that nay be considered in
legislation to permt vol unteer work.
TITLE VI I | - - COMVERCI AL | TEMS
SUBTI TLE A- - DEFI NI TI ONS AND REGULATI ONS
SEC. 8001. DEFI NI Tl ONS.

(a) DEFINITIONS- Section 4 of the Ofice of Federal Procurenent
Policy Act (41 U S.C. 403) is anended by adding at the end the
foll owi ng new par agr aphs:

"(12) The term commercial item means any of the follow ng:

"(A) Any item other than real property, that is of a
type custonmarily used by the general public or by
nongovernmental entities for purposes other than
gover nnent al pur poses, and that--

(i) has been sold, |leased, or licensed to the
general public; or

“(ii) has been offered for sale, lease, or license to
t he general public.

"(B) Any itemthat evolved froman itemdescribed in
subpar agraph (A) through advances in technol ogy or
performance and that is not yet available in the comercial
mar ket pl ace, but will be available in the conmerci al
marketplace in time to satisfy the delivery requirenents
under a Federal Governnent solicitation

(O Any itemthat, but for--

(i) nodifications of a type customarily available in
t he conmerci al market pl ace, or
“(ii) minor nodifications nade to neet Federa
Gover nnent requiremnents,
woul d satisfy the criteria in subparagraph (A or (B)

(D) Any conbination of itens neeting the requirenments of
subparagraph (A), (B), (©Q, or (E) that are of a type
customarily conbi ned and sold in conbination to the genera
publi c.

"(E) Installation services, nmintenance services, repair
services, training services, and other services if such
services are procured for support of an itemreferred to in
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subparagraph (A), (B), (©, or (D) and if the source of
such services--
(i) offers such services to the general public and
t he Federal Government contenporaneously and under
simlar terns and conditions; and
“(ii) offers to use the sane work force for providing
the Federal Covernnent with such services as the source
uses for providing such services to the general public.

"(F) Services offered and sold conpetitively, in
substantial quantities, in the comrercial marketpl ace based
on established catal og prices for specific tasks perfornmed
and under standard commercial terns and conditions.

(G Any item conbination of items, or service referred
to in subparagraphs (A) through (F) notw thstanding the
fact that the item conbination of itens, or service is
transferred between or anong separate divisions,
subsidiaries, or affiliates of a contractor

“(H) A nondevel opnental item if the procuring agency
determ nes, in accordance with conditions set forth in the
Federal Acquisition Regulation, that the item was
devel oped exclusively at private expense and has been sold
in substantial quantities, on a conpetitive basis, to
multiple State and | ocal governnents.

"(13) The term " nondevel opnental item nmeans any of the
fol | owi ng:

"(A) Any commercial item

"(B) Any previously devel oped itemof supply that is in
use by a departnent or agency of the United States, a State
or local governnment, or a foreign government with which the
United States has a nutual defense cooperation agreenent.

"(C) Any item of supply described in subparagraph (A) or
(B) that requires only mnor nodification or nodification
of the type custonarily available in the comrerci al
mar ket pl ace in order to nmeet the requirenments of the
procuring departnment or agency.

(D) Any item of supply currently being produced that
does not neet the requirenents of subparagraph (A), (B), or
(O solely because the itemis not yet in use.

"(14) The term " conponent' neans any item supplied to the
Federal Governnent as part of an end item or of another
conponent .

“(15) The term commercial conmponent' neans any conponent
that is a commercial item"'.

(b) STYLI STI C AMENDMENTS- Such section is further anended--

(1) by striking out "Act--' in the matter precedi ng paragraph
(1) and inserting in lieu thereof “Act:';

(2) by capitalizing the first letter of the first word in
each of paragraphs (1) through (11);

(3) by striking out the senmicolon at the end of each of
par agraphs (1), (2), (3), (5, (6), (7), (8), and (9) and
inserting in lieu thereof a period; and

(4) by striking out *; and' at the end of paragraphs (4) and
(10) and inserting in lieu thereof a period.

SEC. 8002. REGULATI ONS ON ACQUI SI TI ON OF COMVERCI AL | TEMS.

(a) IN GENERAL- The Federal Acquisition Regulation shall provide
regul ati ons to inplenent paragraphs (12) through (15) of section 4
of the Ofice of Federal Procurenment Policy Act, chapter 140 of
title 10, United States Code, and sections 314 through 314B of the
Federal Property and Adm nistrative Services Act of 1949.

(b) CONTRACT CLAUSES- (1) The regul ati ons prescribed under
subsection (a) shall contain a list of contract clauses to be
included in contracts for the acquisition of comrercial end itens.
Such list shall, to the maxi num extent practicable, include only
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t hose contract cl auses--

(A) that are required to inplenment provisions of |aw or
executive orders applicable to acquisitions of conmercial itens
or commercial conponents, as the case may be; or

(B) that are determined to be consistent with standard
commer ci al practice

(2) Such regul ations shall provide that a prime contractor shal
not be required by the Federal Government to apply to any of its
di visions, subsidiaries, affiliates, subcontractors, or suppliers
that are furnishing commercial itenms any contract clause except
t hose- -

(A) that are required to inplenment provisions of |aw or
executive orders applicable to subcontractors furnishing
commercial itens or commercial conponents, as the case may be; or

(B) that are determined to be consistent with standard
commer ci al practice

(3) To the maxi num extent practicable, only the contract clauses
listed pursuant to paragraph (1) may be used in a contract, and
only the contract clauses referred to in paragraph (2) may be
required to be used in a subcontract, for the acquisition of
commercial itens or conmercial conponents by or for an executive
agency.

(4) The Federal Acquisition Regulation shall provide standards
and procedures for waiving the use of contract clauses required
pursuant to paragraph (1), other than those required by |aw,

i ncluding standards for determ ning the cases in which a waiver is
appropri ate.

(5) For purposes of this subsection, the term  subcontract
includes a transfer of commercial itens between divisions,
subsidiaries, or affiliates of a contractor or subcontractor

(c) MARKET ACCEPTANCE- (1) The Federal Acquisition Regulation
shal | provide that under appropriate conditions the head of an
executive agency may require offerors to denonstrate that the itens
of f er ed- -

(A) have either--

(i) achieved conmerci al market acceptance; or

(ii) been satisfactorily supplied to an executive agency
under current or recent contracts for the same or sinlar
requi renents; and

(B) otherwi se neet the item description, specifications, or
other criteria prescribed in the public notice and solicitation
relating to the contract.

(2) The Federal Acquisition Regulation shall provide guidance to
ensure that the criteria for determ ning conmercial market
acceptance i nclude the consideration of--

(A) the m ninum needs of the executive agency concerned; and

(B) the entire relevant commercial market, including snal
busi nesses.

(d) USE OF FIRM FI XED PRI CE CONTRACTS- The Federal Acquisition
Regul ati on shall include, for acquisitions of commercial itens--

(1) a requirenment that firm fixed price contracts or fixed
price with econom c price adjustnment contracts be used to the
maxi mum extent practicable; and

(2) a prohibition on use of cost type contracts.

(e) CONTRACT QUALITY REQUI REMENTS- The regul ati ons prescribed
under subsection (a) shall include provisions that--

(1) permt, to the maxi num extent practicable, a contractor
under a conmercial itenms acquisition to use the existing
qual ity assurance system of the contractor as a substitute for
conpliance with an ot herw se applicable requirement for the
Government to inspect or test the commercial itens before the
contractor's tender of those itens for acceptance by the
Gover nnent ;
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(2) require that, to the maxi mum extent practicable, the
executi ve agency take advantage of warranties (including
extended warranties) offered by offerors of conmercial itens
and use such warranties for the repair and repl acenent of
comercial itens; and

(3) set forth guidance regarding the use of past perfornmance
of commercial itens and sources as a factor in contract award
deci si ons.

(f) DEFENSE CONTRACT CLAUSES- (1) Section 824(b) of the Nationa
Def ense Aut horization Act for Fiscal Years 1990 and 1991 (Public
Law 101-189; 10 U S.C 2325 note) shall cease to be effective on
the date on which the regulations inplenmenting this section becone
effective.

(2) Notwi thstandi ng subsection (b), a contract of the Departnent
of Defense entered into before the date on which section 824(b)
ceases to be effective under paragraph (1), and a subcontract
entered into before such date under such a contract, may include
cl auses devel oped pursuant to paragraphs (2) and (3) of section
824(b) of the National Defense Authorization Act for Fiscal Years
1990 and 1991 (Public Law 101-189; 10 U.S.C 2325 note).

SEC. 8003. LIST OF | NAPPLI CABLE LAWS | N FEDERAL ACQUI SI TI ON
REGULATI ON.

(a) LIST- The Ofice of Federal Procurenent Policy Act (41 U S.C
401 et seq.), is anmended by adding after section 33, as added by
section 4101, the follow ng new section
"SEC. 34. LIST OF LAWS | NAPPLI CABLE TO PROCUREMENTS OF COMVERCI AL

| TEM5S | N FEDERAL ACQUI SI TI ON REGULATI ON.

“(a) LIST OF I NAPPLI CABLE PROVI SIONS OF LAW (1) The Federal
Acqui sition Regul ation shall include a list of provisions of |aw
that are inapplicable to contracts for the procurenent of
commercial itenms. A provision of law that is properly included on
the Iist pursuant to paragraph (2) may not be construed as
applicable to purchases of commercial itens by an executive a
gency. Nothing in this section shall be construed to render
i napplicable to contracts for the procurenent of comercial itens
any provision of law that is not included on such list.

“(2) A provision of |aw described in subsection (c¢) that is
enacted after the date of the enactnent of the Federal Acquisition
Stream i ning Act of 1994 shall be included on the list of
i nappl i cabl e provisions of |aw required by paragraph (1), unless
t he Federal Acquisition Regulatory Council makes a witten
determ nation that it would not be in the best interest of the
Federal Governnment to exenpt contracts for the procurenent of
commercial itens fromthe applicability of the provision

“(b) SUBCONTRACTS- (1) The Federal Acquisition Regulation shal
include a list of provisions of |law that are inapplicable to
subcontracts under either a contract for the procurenent of
commercial itens or a subcontract for the procurenment of conmerci al
items. A provision of law that is properly included on the Iist
pursuant to paragraph (2) may not be construed as applicable to
such subcontracts. Nothing in this section shall be construed to
render inapplicable to subcontracts under a contract for the
procurenent of comercial itenms any provision of law that is not
i ncl uded on such |ist.

"(2) A provision of |aw described in subsection (c¢) shall be
i ncluded on the list of inapplicable provisions of |aw required by
par agraph (1) unless the Federal Acquisition Regul atory Counci
makes a written determ nation that it would not be in the best
i nterest of the Federal Covernnment to exenpt subcontracts under a
contract for the procurenment of commercial itens fromthe
applicability of the provision.

“(3) Nothing in this subsection shall be construed to authorize
t he waiver of the applicability of any provision of law w th
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respect to any subcontract under a contract with a prine contractor
reselling or distributing comrercial itens of another contractor
wi t hout addi ng val ue.

“(4) In this subsection, the term subcontract' includes a
transfer of commercial itens between divisions, subsidiaries, or
affiliates of a contractor or subcontractor

“(c) COVERED LAW A provision of law referred to in subsections
(a)(2) and (b) is any provision of law that, as determ ned by the
Federal Acquisition Regulatory Council, sets forth policies,
procedures, requirements, or restrictions for the procurenent of
property or services by the Federal Governnment, except for a
provi sion of |aw that--

(1) provides for crimnal or civil penalties; or

"(2) specifically refers to this section and provides that,
notw t hstanding this section, it shall be applicable to
contracts for the procurenent of commercial itens.

“(d) PETITION- In the event that a provision of |aw described in
subsection (c) is not included on the list of inapplicable
provi sions of |law as required by subsection (a) or (b), and no
witten determ nati on has been made by the Federal Acquisition
Regul at ory Council pursuant to subsection (a)(2) or (b)(2), a
person may petition the Admi nistrator for Federal Procurenent
Policy to take appropriate action. The Administrator shall revise
t he Federal Acquisition Regulation to include the provision on the
list of inapplicable provisions of |aw unless the Federa
Acqui sition Regul atory Council makes a determ nation pursuant to
subsection (a)(2) or (b)(2) within 60 days after the date on which
the petition is received.".

(b) EFFECTI VE DATE O PETI TI ON PROVI SION No petition may be
filed under section 34(d) of the Ofice of Federal Procurenent
Policy Act, as added by subsection (a), until after the date
occurring 6 nonths after the date of the enactnent of this Act.

SUBTI TLE B- - ARMED SERVI CES ACQUI SI Tl ONS
SEC. 8101. ESTABLI SHVENT OF NEW CHAPTER I N TI TLE 10

(a) ESTABLI SHVENT- Part 1V of subtitle A of title 10, United
States Code, is anended by inserting after chapter 139 the
foll owi ng new chapter 140:

[ BOLD->] " CHAPTER 140- - PROCUREMENT OF COMMVERCI AL | TEMS [ <- BOLD]
" Sec.
"2375. Relationship of commercial itemprovisions to other
provi sions of |aw
©2376. Definitions.
©2377. Preference for acquisition of commercial itens.'.

(b) CLERI CAL AMENDVENT- The tables of chapters at the beginning
of subtitle A of title 10, United States Code, and the begi nning of
part 1V of such subtitle are anmended by inserting after the item
relating to chapter 139 the followi ng new item
2375'.

SEC. 8102. RELATI ONSH P TO OTHER PROVI SI ONS OF LAW

Chapter 140 of title 10, United States Code, as added by section
8101, is amended by adding after the table of sections the foll ow ng:
“Sec. 2375. Relationship of commercial item provisions to other
provi sions of |aw

“(a) APPLICABILITY OF TITLE- Unless otherw se specifically
provided, nothing in this chapter shall be construed as providing
that any other provision of this title relating to procurenent is
i napplicable to the procurenment of commercial itens.

“(b) LIST OF LAWS | NAPPLI CABLE TO CONTRACTS FOR THE ACQUI SI TI ON
OF COMWWERCI AL | TEM5- No contract for the procurenent of a
commercial itementered into by the head of an agency shall be
subject to any law properly listed in the Federal Acquisition
Regul ation (pursuant to section 34 of the Ofice of Federa
Procurenent Policy Act).
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“(c) CROSS REFERENCE TO EXCEPTI ON TO COST OR PRI CI NG DATA
REQUI REMENTS FOR COMVERCI AL | TEMS- For provisions relating to
exceptions for requirenents for cost or pricing data for contracts
for the procurement of commercial itens, see section 2306a(d) of
this title.".

SEC. 8103. DEFI NI Tl ONS.

Chapter 140 of title 10, United States Code, as anended by
section 8102, is further amended by adding after section 2375 the
foll ow ng new section
“Sec. 2376. Definitions

“In this chapter:

(1) The ternms “comercial item, "“nondevel opnental iteni,
“conponent', and "conmercial conponent' have the meani ngs
provided in section 4 of the Ofice of Federal Procurenent
Policy Act.

"(2) The term " head of an agency' neans the Secretary of
Def ense, the Secretary of Transportation, and the Adm nistrator
of the National Aeronautics and Space Adm nistration

"(3) The term “agency' neans the Departnent of Defense, the
Coast Guard, and the National Aeronautics and Space
Adm ni stration.'.

SEC. 8104. PREFERENCE FOR ACQUI SI TI ON OF COMVERCI AL | TEMS.

(a) IN GENERAL- Chapter 140 of title 10, United States Code, as
anended by section 8103, is further anmended by addi ng after section
2376 the foll owi ng new section
“Sec. 2377. Preference for acquisition of conmercial itens

"(a) PREFERENCE- The head of an agency shall ensure that, to the
maxi mum ext ent practicabl e--

(1) requirenments of the agency with respect to a procurenent
of supplies or services are stated in terns of--

“(A) functions to be perforned;
"(B) perfornance required; or
"(C essential physical characteristics;

"(2) such requirenents are defined so that commercial itens
or, to the extent that commercial itens suitable to neet the
agency's needs are not avail abl e, nondevel opnmental itens ot her
than commercial itens, may be procured to fulfill such
requi renents; and

"(3) offerors of commercial itens and nondevel opnental itens
other than commercial itens are provided an opportunity to
conpete in any procurenent to fill such requirenents.

“(b) | MPLEMENTATI ON- The head of an agency shall ensure that
procurenent officials in that agency, to the maxi num extent
practicabl e--

(1) acquire conmercial itens or nondevel opnental itens other
than commercial itens to neet the needs of the agency;

“(2) require prinme contractors and subcontractors at al
| evel s under the agency contracts to incorporate comercial
items or nondevel opnmental itens other than commercial itens as
conponents of itens supplied to the agency;

"(3) nodify requirenents in appropriate cases to ensure that
the requirenents can be net by commercial itens or, to the
extent that comercial itenms suitable to neet the agency's
needs are not avail abl e, nondevel opnental itens other than
commerci al itens;

"(4) state specifications in terns that enabl e and encourage
bi dders and offerors to supply comercial itenms or, to the
extent that comrercial itenms suitable to neet the agency's
needs are not avail abl e, nondevel opnental itens other than
commercial itens in response to the agency solicitations;

"(5) revise the agency's procurenment policies, practices, and
procedures not required by law to reduce any inpedinents in
t hose policies, practices, and procedures to the acquisition of
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comercial itens; and
“(6) require training of appropriate personnel in the
acqui sition of conmmrercial itens.

“(c) PRELI M NARY MARKET RESEARCH (1) The head of an agency shall
conduct market research appropriate to the circunstances--

"(A) before devel opi ng new specifications for a procurenent
by that agency; and

"(B) before soliciting bids or proposals for a contract in
excess of the sinplified acquisition threshold.

"(2) The head of an agency shall use the results of narket
research to determ ne whether there are comercial itenms or, to the
extent that comrercial itenms suitable to neet the agency's needs
are not avail abl e, nondevel opnental itens other than comerci al
itens avail able that--

“(A) neet the agency's requirenents;
“(B) could be nodified to neet the agency's requirenments; or
"(C could neet the agency's requirenents if those

requi renents were nodified to a reasonabl e extent.

"(3) In conducting nmarket research, the head of an agency should
not require potential sources to submt nore than the m ni mum
information that is necessary to make the determ nations required
i n paragraph (2).'.

(b) REPEAL OF SUPERSEDED PROVI SI ON- (1) Section 2325 of title 10,
United States Code, is repeal ed.

(2) The table of sections at the beginning of chapter 137 of such
title is amended by striking out the itemrelating to section 2325.
SEC. 8105. | NAPPLI CABILITY OF CERTAI N PROVI SIONS OF LAW

(a) | NAPPLI CABILITY OF REQUI REMENT FOR CONTRACT CLAUSE REGARDI NG
CONTI NGENT FEES- Section 2306(b) of title 10, United States Code,
as anended by section 4102(b), is further anended by inserting
before the period at the end of the sentence added by that section
the following: "or to a contract for the acquisition of conmerci al
itens'.

(b) 1 NAPPLI CABI LI TY OF REQUI REMENT TO | DENTI FY SUPPLI ERS AND
SOURCES OF SUPPLI ES- Paragraph (2) of section 2384(b) of title 10,
United States Code, is anended to read as foll ows:

“(2) The regul ations prescribed pursuant to paragraph (1) do not
apply to a contract that requires the delivery of supplies that are
commercial itens, as defined in section 4(12) of the Ofice of
Federal Procurenent Policy Act (41 U S.C 403(12)).'.

(c) | NAPPLI CABILITY OF PRCH BI TI ON AGAI NST DO NG BUSI NESS W TH
CERTAI N OFFERORS OR CONTRACTORS- Section 2393(d) of title 10,
United States Code, as anmended by section 4102(e), is further
amended by adding at the end the followi ng: “The requirenment shall
not apply in the case of a subcontract for the acquisition of
commercial itens (as defined in section 4(12) of the Ofice of
Federal Procurenent Policy Act (41 U S.C 403(12))).".

(d) REPORTS BY EMPLOYEES OR FORMER EMPLOYEES OF DEFENSE
CONTRACTORS- Section 2397(a)(1) of title 10, United States Code, as
anended by section 4401(d), is further anended by adding at the end
the following: "The termdoes not include a contract for the
purchase of commercial itens (as defined in section 4(12) of the
O fice of Federal Procurenent Policy Act (41 U S.C 403(12))).".

(e) LIMTS ON EMPLOYMENT FOR CERTAI N FORMER DOD OFFI Cl ALS-
Section 2397b(f) of title 10, United States Code, is anended in
par agraph (2)(B)--

(A) by striking out "or' at the end of clause (i);
(B) by striking out the period at the end of clause (ii) and
inserting in lieu thereof *; or'; and
(C by adding at the end the foll owi ng new cl ause:
“(iii) any person who contracts to supply the Depart nment
of Defense only commercial itens (as defined in section
4(12) of the Ofice of Federal Procurement Policy Act (41
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U S C 403(12)))".

(f) DEFENSE CONTRACTOR REQUI REMENTS CONCERNI NG FORMER DOD
OFFI CI ALS- Section 2397c of title 10, United States Code, is
anended by adding at the end the foll ow ng:

“(e) This section does not apply to contracts for the purchase of
commercial itens (as defined in section 4(12) of the Ofice of
Federal Procurenent Policy Act (41 U S.C 403(12))).".

(9) | NAPPLI CABILITY OF PROH BI TI ON ON LI M TATI ON OF SUBCONTRACTOR
DI RECT SALES- Section 2402 of title 10, United States Code, as
anended by section 4102(f), is further anended by adding at the end
the foll owi ng new subsecti on:

“(d) (1) An agreenment between the contractor in a contract for the
acqui sition of conmercial itenms and a subcontractor under such
contract that restricts sales by such subcontractor directly to
persons ot her than the contractor may not be considered to
unreasonably restrict sales by that subcontractor to the United
States in violation of the provision included in such contract
pursuant to subsection (a) if the agreenent does not result in the
United States being treated differently with regard to the
restriction than any ot her prospective purchaser of such comerci al
itens fromthat subcontractor.

“(2) In paragraph (1), the term conmmercial itenmli has the neaning
given such termin section 4(12) of the Ofice of Federal
Procurenent Policy Act (41 U S.C 403(12))."'.

(h) 1 NAPPLI CABI LI TY OF PRCH Bl TI ON ON PERSONS CONVI CTED OF
DEFENSE- RELATED FELONI ES- Par agraph (4) of section 2408(a) of title
10, United States Code, as added by section 4102(g), is anended--

(1) by inserting after subparagraph (A) the foll ow ng:

"(B) Acontract referred to in such subparagraph that is for
the acquisition of comercial itenms (as defined in section
4(12) of the Ofice of Federal Procurement Policy Act (41
U S C 403(12)))."'; and

(2) by inserting “or (B)' before the period at the end of
subpar agraph (C).

(i) I NAPPLI CABILITY OF CONTRACTOR | NVENTORY ACCOUNTI NG SYSTEM
STANDARDS- Section 2410b of title 10, United States Code, is
anended by addi ng after subsection (b), as added by section
4102(h), the follow ng:

“(c) The regul ations prescribed pursuant to subsection (a) shall
not apply to a contract for the purchase of comercial itens (as
defined in section 4(12) of the Ofice of Federal Procurenent
Policy Act (41 U S.C. 403(12))).".

(j) I NAPPLI CABILITY OF REPORTI NG REQUI REMENT REGARDI NG DEALI NGS
W TH TERRORI ST COUNTRI ES- Section 843(a) of Public Law 103-160 (107
Stat. 1720) is anmended by adding at the end the foll ow ng:

"(3) This section does not apply with respect to a contract for
t he procurenent of a commercial item (as defined in section 4(12)
of the Ofice of Federal Procurenment Policy Act (41 U S. C
403(12))).".

(k) AMENDMVENTS TO ARMED SERVI CES PROVI SI ON- Section 806 of the
Nati onal Defense Authorization Act for Fiscal Years 1992 and 1993
(Public Law 102-190; 10 U.S.C. 2301 note) is anmended by striking
out subsection (b) and inserting in lieu thereof the foll ow ng:

“(b) I NAPPLI CABI LI TY TO CERTAI N CONTRACTS- Regul ati ons prescribed
under this section shall not apply to a contract for the
acqui sition of conrercial itens (as defined in section 4(12) of the
O fice of Federal Procurenent Policy Act).'.

SEC. 8106. PRESUMPTI ON THAT TECHNI CAL DATA UNDER CONTRACTS FOR
COWERCI AL | TEMS ARE DEVELOPED EXCLUSI VELY AT
PRI VATE EXPENSE.

(a) REGULATI ONS REQUI RED TO | NCLUDE PRESUWPTI ON OF DEVELOPMENT AT
PRI VATE EXPENSE- Paragraph (1) of section 2320(b) of title 10,
United States Code, is amended by inserting before the sem col on at
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the end the following: “and providing that, in the case of a
contract for a conmercial item the itemshall be presuned to be
devel oped at private expense unl ess shown otherw se in accordance
with section 2321(f)".

(b) ASSERTI ON OF RESTRI CTI ON PRESUMED JUSTI FI ED- Section 2321 of
title 10, United States Code, is anended--

(1) by redesignating subsections (f), (g), (h), and (i) as
subsections (g), (h), (i), and (j); and

(2) by inserting after subsection (e) the foll ow ng new
subsecti on:

“(f) PRESUMPTI ON OF DEVELOPMENT EXCLUSI VELY AT PRI VATE EXPENSE
FOR COMVERCI AL | TEMS CONTRACTS- I n the case of a challenge to a use
or release restriction that is asserted with respect to technical
data of a contractor or subcontractor under a contract for
commercial itens, the contracting officer shall presune that the
contractor or subcontractor has justified the restriction on the
basis that the item was devel oped exclusively at private expense,
whet her or not the contractor or subcontractor subnmits a
justification in response to the notice provided pursuant to
subsection (d)(3). In such a case, the challenge to the use or
rel ease restriction my be sustained only if information provided
by the Departnent of Defense denonstrates that the itemwas not
devel oped exclusively at private expense.'.

SUBTI TLE C--Cl VI LI AN AGENCY ACQUI SI TI ONS
SEC. 8201. RELATI ONSH P TO OTHER PROVI SI ONS OF LAW

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 (41 U . S.C. 251 et seq.), as anmended by section 5051(a), is
further anmended by adding after section 313 the foll owi ng new
section:

"SEC. 314. RELATI ONSH P OF COMMERCI AL | TEM PROVI SI ONS TO OTHER
PROVI SI ONS OF LAW

“(a) APPLICABILITY OF TITLE- Unl ess otherw se specifically
provided, nothing in this section, section 314A, or section 314B
shal |l be construed as providing that any other provision of this
title relating to procurenent is inapplicable to the procurenent of
conmerci al itens.

“(b) LIST OF LAWS | NAPPLI CABLE TO CONTRACTS FOR THE ACQUI SI TI ON
OF COMWWERCI AL | TEM5- No contract for the procurenent of a
commercial itementered into by the head of an executive agency
shal |l be subject to any |law properly listed in the Federal
Acqui sition Regul ation (pursuant to section 34 of the Ofice of
Federal Procurenent Policy Act).'.

SEC. 8202. DEFI NI Tl ONS.

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 (41 U . S.C. 251 et seq.), as anended by section 8201, is
further anmended by adding after section 314 the foll owi ng new
section:

"SEC. 314A. DEFI NI TI ONS.

"As used in this title, the terns “comercial item,

“nondevel opnental item, “conmponent', and "~ commercial conponent'
have t he meani ngs provided in section 4 of the Ofice of Federal
Procurenent Policy Act.'.

SEC. 8203. PREFERENCE FOR ACQUI SI TI ON OF COMVERCI AL | TEMS.

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 (41 U . S.C. 251 et seq.), as anended by section 8202, is
further anended by adding after section 314A the foll owi ng new
section:

"SEC. 314B. PREFERENCE FOR ACQUI SI TI ON OF COMMERCI AL | TEMS.

"(a) PREFERENCE- The head of each executive agency shall ensure
that, to the maxi mum extent practicable--

(1) requirenments of the executive agency with respect to a
procurenent of supplies or services are stated in ternms of--
“(A) functions to be perforned;
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"(B) perfornance required; or
"(C essential physical characteristics;

“(2) such requirenents are defined so that commercial itens
or, to the extent that commercial itens suitable to neet the
executive agency's needs are not avail able, nonde- vel opnenta
items other than commercial itens, nmay be procured to fulfill
such requi rements; and

"(3) offerors of commercial itens and nondevel opnental itens
other than commercial itens are provided an opportunity to
conpete in any procurenent to fill such requirenents.

“(b) | MPLEMENTATI ON- The head of each executive agency shal
ensure that procurenment officials in that executive agency, to the
maxi mum ext ent practicabl e--

(1) acquire conmercial itens or nondevel opnental itens other
than commercial itens to nmeet the needs of the executive agency;

“(2) require prinme contractors and subcontractors at al
| evel s under the executive agency contracts to incorporate
commercial itenms or nondevel opnental itens other than
commercial itens as conponents of itens supplied to the
executive agency;

"(3) nodify requirenents in appropriate cases to ensure that
the requirenents can be net by commercial itens or, to the
extent that conmmercial itens suitable to neet the executive
agency's needs are not avail abl e, nondevel opnmental itens ot her
than commercial itens;

"(4) state specifications in terns that enabl e and encourage
bi dders and offerors to supply comercial itenms or, to the
extent that conmmercial itens suitable to neet the executive
agency's needs are not avail abl e, nondevel opnmental itens ot her
than commercial itens in response to the executive agency
solicitations;

“(5) revise the executive agency's procurenent policies,
practices, and procedures not required by |aw to reduce any
i npedi ments in those policies, practices, and procedures to the
acqui sition of conmercial itens; and

“(6) require training of appropriate personnel in the
acqui sition of conmmrercial itens.

“(c) PRELI M NARY MARKET RESEARCH (1) The head of an executive
agency shall conduct market research appropriate to the
Ci rcumst ances- -

"(A) before devel opi ng new specifications for a procurenent
by that executive agency; and

"(B) before soliciting bids or proposals for a contract in
excess of the sinplified acquisition threshold.

"(2) The head of an executive agency shall use the results of
mar ket research to determ ne whether there are commercial itens or,
to the extent that commercial itens suitable to neet the executive
agency's needs are not avail abl e, nondevel opmental itens other than
commercial itens avail able that--

“(A) neet the executive agency's requirenents;

(B) could be nodified to neet the executive agency's
requi renents; or

"(C could neet the executive agency's requirenents if those
requi renents were nodified to a reasonabl e extent.

"(3) In conducting narket research, the head of an executive
agency should not require potential sources to submt nore than the
m ni mum i nformati on that is necessary to nake the determ nations
required in paragraph (2).".

SEC. 8204. | NAPPLI CABILITY OF CERTAI N PROVI SIONS OF LAW

(a) | NAPPLI CABILITY OF PRCH BI TI ON ON LI M TI NG SUBCONTRACTOR
DI RECT SALES TO THE UNI TED STATES- Section 303G of the Federa
Property and Adm nistrative Services Act of 1949 (41 U S.C. 253g),
as anended by section 4103(b), is further anended by adding at the

131 of 143 02/04/97 11:31:27



ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc.gov/pub/thomas/cl103/s1587. enr. txt

end the foll ow ng new subsection

“(d) An agreenent between the contractor in a contract for the
acqui sition of conmercial itenms and a subcontractor under such
contract that restricts sales by such subcontractor directly to
persons ot her than the contractor may not be considered to
unreasonably restrict sales by that subcontractor to the United
States in violation of the provision included in such contract
pursuant to subsection (a) if the agreenent does not result in the
Federal Governnent being treated differently with regard to the
restriction than any ot her prospective purchaser of such comerci al
itens fromthat subcontractor.'.

(b) 1 NAPPLI CABI LI TY OF REQUI REMENT FOR CONTRACT CLAUSE REGARDI NG
CONTI NGENT FEES- Section 304(a) of the Federal Property and
Admi ni strative Services Act of 1949 (41 U S.C. 254(a)), as anended
by section 4103(c), is further anmended by inserting before the
period at the end of the sentence added by section 4103(c) the
following: "or to a contract for the acquisition of conmerci al
itens'.

SUBTI TLE D- - ACQUI SI TI ONS GENERALLY
SEC. 8301. | NAPPLI CABILITY OF CERTAI N PROVI SIONS OF LAW

(a) FEDERAL WATER POLLUTI ON CONTROL ACT- Section 508 of the
Federal Water Pollution Control Act (33 U.S.C. 1368) is anended by
adding at the end the foll owi ng new subsecti on

“(f)(1) No certification by a contractor, and no contract cl ause,
may be required in the case of a contract for the acquisition of
commercial itens in order to inplenment a prohibition or requirenent
of this section or a prohibition or requirenent issued in the
i npl enentation of this section.

"(2) In paragraph (1), the term conmmercial itenmli has the neaning
given such termin section 4(12) of the Ofice of Federa
Procurenent Policy Act (41 U S.C 403(12))."'.

(b) CONTRACT WORK HOURS AND SAFETY STANDARDS ACT- The Contract
Work Hours and Safety Standards Act (title | of the Wrk Hours and
Safety Act of 1962 (40 U S.C. 327 et seq.)) is anended by addi ng at
the end the foll owi ng new section

"SEC. 108. (a) No certification by a contractor, and no contract
clause, may be required in the case of a contract for the
acquisition of conmercial itenms in order to inplenment a prohibition
or requirement in this title.

“(b) I'n subsection (a), the term conmmercial item has the
meani ng gi ven such termin section 4(12) of the Ofice of Federa
Procurenent Policy Act (41 U S.C 403(12))."'.

(c) ANTI-KI CKBACK ACT OF 1986- (1) Section 7 of the Anti-Kickback
Act of 1986 (41 U . S.C. 57), as amended by section 4104(a), is
further anended by inserting before the period at the end of
subsection (d) the following: “or to a prine contract for the
acquisition of conmrercial itens (as defined in section 4(12) of
such Act (41 U S.C. 403(12))).".

(2) Section 8 of such Act (41 U.S.C. 58) is anended by addi ng at
the end the following: "This section does not apply with respect to
a prime contract for the acquisition of commercial itens (as
defined in section 4(12) of the Ofice of Federal Procurenent
Policy Act (41 U S.C. 403(12))).".

(d) COST ACCOUNTI NG STANDARDS BQOARD- Section 26(f)(2) of the
O fice of Federal Procurenent Policy Act (41 U S.C 422(f)(2)) is

amended- -
(1) by inserting "(A)' after "(2)';
(2) by striking out *, other than contracts or subcontracts

and all that follows and inserting in lieu thereof a period; and
(3) by inserting at the end the foll ow ng:
" (B) Subparagraph (A) does not apply to the follow ng contracts
or subcontracts:
(i) Contracts or subcontracts where the price negotiated is
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based on established catal og or market prices of comerci al
items sold in substantial quantities to the general public.
“(ii) Contracts or subcontracts where the price negotiated is
based on prices set by |aw or regul ation.
“(iii) Any other firmfixed-price contract or subcontract
(wi thout cost incentives) for commercial itens.

(O In this paragraph, the term “subcontract' includes a
transfer of commercial itens between divisions, subsidiaries, or
affiliates of a contractor or subcontractor.'.

(e) CERTIFI CATI ON REQUI REMENTS- Subsection (e)(1)(B) of section
27 of the Ofice of Federal Procurenent Policy Act (41 U S.C. 423)
is anended by inserting after “certifies in witing to such
contracting officer' the following: ~, except in the case of a
contract for the procurenment of commercial itens,'.

(f) DRUG FREE WORKPLACE ACT OF 1988- Section 5152(a) (1) of the
Drug- Free Workpl ace Act of 1988 (subtitle D of title V of Public
Law 100-690; 41 U.S.C. 701 et seq.), as anended by section 4104(d),
is further anmended by inserting after the matter inserted by such
section 4104(d) the following: *, other than a contract for the
procurenent of comercial itens as defined in section 4 of the
O fice of Federal Procurenent Policy Act (41 U S.C 403),'.

(g) CLEAN AIR ACT- The Federal Acquisition Regulation may not
contain a requirenent for a certification by a contractor under a
contract for the acquisition of commercial itenms, or a requirenent
that such a contract include a contract clause, in order to
i npl enent a prohibition or requirement of section 306 of the C ean
Air Act (42 U.S.C. 7606) or a prohibition or requirenent issued in
the inplenentation of that section, since there is nothing in such
section 306 that requires such a certification or contract clause.

(h) FLY AVERI CAN REQUI REMENTS- Section 40118 of title 49, United
States Code, is amended by adding at the end the foll ow ng new
subsecti on:

“(f)(1) No certification by a contractor, and no contract cl ause,
may be required in the case of a contract for the transportation of
commercial itens in order to inplement a requirenent in this section.

"(2) In paragraph (1), the term conmercial itenml has the neaning
given such termin section 4(12) of the Ofice of Federal
Procurenent Policy Act (41 U S.C 403(12))."'.

SEC. 8302. FLEXI BLE DEADLI NES FOR SUBM SSI ON OF OFFERS OF
COWVERCI AL | TEMS.

Section 18(a) of the Ofice of Federal Procurenent Policy Act (41
U S.C 416(a)), as anended by section 4201(c), is further anmended
by adding at the end the foll owi ng new paragraph:

"(6) The Administrator shall prescribe regul ations defining
[imted circunstances in which flexible deadlines can be used under
par agraph (3) for the subm ssion of bids or proposals for the
procurenent of comercial items.'.

SEC. 8303. ADDI TI ONAL RESPONSI BI LI TI ES FOR ADVOCATES FOR COWPETI Tl ON.

(a) RESPONSI BI LI TIES OF THE ADVOCATE FOR COVPETI TI ON- Secti on
20(c) of the Ofice of Federal Procurenent Policy Act (41 U S.C
418(c)) is amended to read as foll ows:

“(c) The advocate for conpetition for each procuring activity
shal | be responsible for promoting full and open conpetition,
pronmoting the acquisition of conmercial itenms, and chall engi ng
barriers to such acquisition, including such barriers as
unnecessarily restrictive statenents of need, unnecessarily
detail ed specifications, and unnecessarily burdensone contract
cl auses.'.

(b) REPEAL OF SUPERSEDED PROVI SI ON- Section 28 of such Act (41
U S.C. 424) is repeal ed.

SEC. 8304. PROVI SI ONS NOT AFFECTED.

Nothing in this title shall be construed as nodifying or

superseding, or as intended to inpair or restrict, authorities or
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responsi bilities under--

(1) section 2323 of title 10, United States Code, or section
7102 of the Federal Acquisition Streamining Act of 1994;

(2) the Brooks Automatic Data Processing Act (section 111 of
t he Federal Property and Adm nistrative Services Act of 1949
(40 U.S.C. 759));

(3) Brooks Architect-Engineers Act (title I X of the Federal
Property and Adm nistrative Services Act of 1949 (40 U.S. C. 541
et seq.));

(4) subsections (a) and (d) of section 8 of the Snall
Busi ness Act (15 U.S.C. 637 (a) and (d)); or

(5) the Javits-Wagner-O Day Act (41 U. S.C. 46-48c).

SEC. 8305. COVPTROLLER GENERAL REVI EW OF FEDERAL GOVERNMENT USE OF
MARKET RESEARCH.

(a) REPORT REQUIRED- Not later than 2 years after the date of the
enactment of this Act, the Conptroller General of the United States
shall subnmit to the Congress a report on the use of market research
by the Federal Government in support of the procurenent of
commercial itens and nondevel opnmental itens.

(b) CONTENT OF REPORT- The report shall include the foll ow ng:

(1) A review of existing Federal Governnment market research
efforts to gather data concerning conmercial and other
nondevel opnental itens.

(2) Areviewof the feasibility of creating a Governnent-w de
data base for storing, retrieving, and anal yzi ng mar ket dat a,

i ncludi ng use of existing Federal Government resources.
(3) Any recomendations for changes in [ aw or regul ations
that the Conptroller General considers appropriate.
TI TLE | X- - FEDERAL ACQUI SI TI ON COVPUTER NETWORK
SEC. 9001. FEDERAL ACQUI SI TI ON COVPUTER NETWORK ARCHI TECTURE AND
| MPLEMENTATI ON.

(a) FEDERAL ACQUI SI TI ON COVMPUTER NETWORK ARCHI TECTURE- The O fice
of Federal Procurement Policy Act (41 U S.C. 401 et seq.) is
anended by addi ng after section 29, as added by section 1093, the
foll owi ng new sections:

"SEC. 30. FEDERAL ACQUI SI TI ON COVPUTER NETWORK ( FACNET) ARCHI TECTURE.

“(a) IN GENERAL- (1) The Administrator shall establish a program
for the devel opnment and inplenentation of a Federal acquisition
conmput er network architecture (hereinafter in this section referred
to as "FACNET') that will be Governnment-w de and provide
i nteroperability anong users. The Administrator shall assign a
program manager for FACNET and shall provide for overall direction
of policy and | eadership in the devel opment, coordi nation,
installation, operation, and conpl etion of inplenmentation of FACNET
by executive agenci es.

(2) In carrying out paragraph (1), the Admi nistrator shall
consult with the heads of appropriate Federal agencies with
applicabl e technical and functional expertise, including the Ofice
of Information and Regul atory Affairs, the National Institute of
St andards and Technol ogy, the General Services Adnministration, and
t he Departnent of Defense.

"(3) CGovernnent-wi de FACNET capability (as defined in section
30A(b)) shall be inplenented not later than January 1, 2000.

“(b) FUNCTI ONS OF FACNET- The FACNET architecture shall provide
for the follow ng functions:

“(1) GOVERNMVENT FUNCTI ONS- Al l ow executive agencies to do the
follow ng el ectronically:

“(A) Provide wi despread public notice of solicitations
for contract opportunities issued by an executive agency.

"(B) Receive responses to solicitations and associ at ed
requests for information through such system

"(C Provide public notice of contract awards (i ncluding
price) through such system
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(D) In cases in which it is practicable, receive
guestions regarding solicitations through such system

"(E) In cases in which it is practicable, issue orders to
be made t hrough such system

"(F) In cases in which it is practicable, make paynents
to contractors by bank card, electronic funds transfer, or
ot her aut onated net hods.

(G Archive data relating to each procurenent action
made using such system

“(2) PRIVATE SECTOR USER FUNCTI ONS- Al | ow private sector
users to do the follow ng el ectronically:

“(A) Access notice of solicitations for contract
opportunities issued by an executive agency.

"(B) Access and review solicitations issued by an
executive agency.

"(C Respond to solicitations issued by the executive
agency.

(D) In cases in which it is practicable, receive orders
fromthe executive agency.

"(E) Access information on contract awards (i ncluding
price) made by the executive agency.

"(F) In cases in which it is practicable, receive paynment
by bank card, electronic funds transfer, or other autonated
neans.

"(3) GENERAL FUNCTI ONS-

"(A) Allow the electronic interchange of procurenment
i nformati on between the private sector and the Federa
Government and anong Federal agenci es.

"(B) Enploy nationally and internationally recognized
data formats that serve to broaden and ease the electronic
i nterchange of dat a.

"(C) Allow convenient and universal user access through
any point of entry.

“(c) NOTI CE AND SCLI Cl TATI ON REGULATI ONS- I n connection wth
i npl enentation of the architecture referred to in subsection (a),
t he Federal Acquisition Regulatory Council shall ensure that the
Federal Acquisition Regul ation contains appropriate notice and
solicitation provisions applicable to acquisitions conducted
t hrough a FACNET capability. The provisions shall specify the
required formand content of notices of acquisitions and the
m ni mum periods for notifications of solicitations and for
deadl i nes for the subm ssion of offers under solicitations. Each
m ni mum peri od specified for a notification of solicitation and
each deadline for the subm ssion of offers under a solicitation
shall afford potential offerors a reasonable opportunity to respond.
“(d) ARCH TECTURE DEFI NED- For purposes of this section, the term
“architecture' neans the conceptual framework that--

"(1) uses a conbination of comercial hardware and comerci al
software to enable contractors to conduct business with the
Federal Governnent by el ectronic neans; and

"(2) includes a description of the functions to be perforned
to achieve the m ssion of streamining procurenment through
el ectronic commerce, the systemelenents and interfaces needed
to performthe functions, and the designation of performance
| evel s of those system el enents.

"SEC. 30A. FEDERAL ACQUI SI TI ON COVPUTER NETWORK | MPLE- MENTATI ON.
“(a) CERTIFI CATI ON OF FACNET CAPABI LI TY I N PROCURI NG ACTI VI Tl ES

AND AGENCI ES- (1) When the senior procurenment executive of an

executive agency or, in the case of the Departnent of Defense, the

Under Secretary of Defense for Acquisition and Technol ogy,

determ nes that a procuring activity of the executive agency has

i npl enented an interimFACNET capability (as defined in subsection

(c)), the executive or the Under Secretary shall certify to the
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Admi ni strator that such activity has inplenented an interi m FACNET
capability.

“(2) Wien the head of an executive agency, with the concurrence
of the Adm nistrator for Federal Procurenent Policy, determ nes
that the executive agency has inplenented a full FACNET capability
(as defined in subsection (d)), the head of the executive agency
shall certify to Congress that the executive agency has i npl enented
a full FACNET capability.

"(3) The head of each executive agency shall provide for
i npl enentati on of both interimFACNET capability and full FACNET
capability, with priority on providi ng conveni ent and uni versa
user access as required by section 30(b)(3)(C, in that executive
agency as soon as practicable after the date of the enactnent of
t he Federal Acquisition Stream ining Act of 1994.

“(b) CERTI FI CATI ON OF GOVERNMENT- W DE FACNET CAPABI LI TY- Wen t he
Admi ni strator for Federal Procurenent Policy determ nes that the
Federal Governnent is making at |east 75 percent of eligible
contracts in anounts greater than the m cro-purchase threshold and
not greater than the sinplified acquisition threshold entered into
by the Governnent during the preceding fiscal year through a system
with full FACNET capability, the Adm nistrator shall certify to
Congress that the CGovernnment has inplenented a Governnent - wi de
FACNET capability.

“(c) | MPLEMENTATI ON OF | NTERI M FACNET CAPABI LI TY- A procuring
activity shall be considered to have inplenmented an interi mFACNET
capability if--

(1) with respect to each procurenent expected to be in an
anount greater than the mcro-purchase threshold and not
greater than the sinplified acquisition threshold, the
procuring activity has inplenented the FACNET functions
descri bed in paragraphs (1)(A), (1)(B), (2)(A, (2)(B), and
(2)(C) of section 30(b); and

“(2) for each such procurenent (other than a procurenent for
whi ch notice is not required under section 18(c) or with
respect to which the head of the procuring activity determ nes
that it is not cost effective or practicable), the procuring
activity issues notices of solicitations and receives responses
to solicitations through a system having those functions.

“(d) | MPLEMENTATI ON OF FULL FACNET CAPABI LI TY- An executive
agency shall be considered to have inplenented a full FACNET
capability if (except in the case of procuring activities (or
portions thereof) of the executive agency for which the head of the
executive agency determ nes that inplenentation is not cost
ef fective or practicable)--

(1) the executive agency has inplenented all of the FACNET
functions described in section 30(b); and

"(2) nmore than 75 percent of the eligible contracts in
anounts greater than the m cro-purchase threshold and not
greater than the sinplified acquisition threshold entered into
by the executive agency during the preceding fiscal year have
been nmade through a systemw th those functions.

“(e) ELI G BLE CONTRACTS- For purposes of subsections (b) and (d),
a contract is eligible if it is not in any class of contracts
determ ned by the Federal Acquisition Regulatory Council (pursuant
to section 9004 of the Federal Acquisition Streanlining Act of
1994) to be unsuitable for acquisition through a systemwith ful
FACNET capability.".

(b) TECHNI CAL AMENDMENTS- Section 18 of the Ofice of Federa
Procurenent Policy Act (41 U.S. C. 416) is anended--

(1) in subsection (a)(1)(A), by striking out "notice' in the
matter followi ng clause (ii) and inserting in |lieu thereof
"notice of solicitation'; and

(2) in subsection (d), by striking out “a notice under
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subsection (e)' in the first sentence and inserting in lieu
thereof “a notice of solicitation under subsection (a)'.

SEC. 9002. | MPLEMENTATI ON OF FACNET CAPABI LI TY I N ARMED SERVI CES.
(a) | MPLEMENTATION I N TI TLE 10- Chapter 137 of title 10, United
States Code, is anended by inserting after section 2302b, as added

by section 4203, the foll owi ng new section:
“Sec. 2302c. Inplenentation of FACNET capability

“(a) | MPLEMENTATI ON OF FACNET CAPABI LI TY- (1) The head of each
agency naned in section 2303 of this title shall inplenment the
Federal acquisition conputer network (TFACNET') capability required
by section 30 of the Ofice of Federal Procurement Policy Act. In
the case of the Departnent of Defense, the inplenentation shall be
by the Secretary of Defense, acting through the Under Secretary of
Def ense for Acquisition and Technol ogy, for the Departnent of
Def ense as a whole. For purposes of this section, the term head of
an agency' does not include the Secretaries of the mlitary
depart nments.

“(2) In inmplenmenting the FACNET capability pursuant to paragraph
(1), the head of an agency shall consult with the Adm nistrator for
Federal Procurenent Policy.

" (b) DESI GNATI ON OF AGENCY OFFI ClI AL- The head of each agency
naned i n paragraph (5) or (6) of section 2303 of this title shall
designate a program nanager to have responsibility for
i npl enent ati on of FACNET capability for that agency and otherw se
to inmplenent this section. Such program manager shall report
directly to the senior procurenent executive designated for the
agency under section 16(3) of the Ofice of Federal Procurenent
Policy Act (41 U S.C 414(3)).'.

(b) CLERI CAL AMENDVMVENT- The table of sections at the begi nning of
chapter 137 of such title is anended by inserting after the item
relating to section 2302b the follow ng new item
©2302c. I nplenmentation of FACNET capability.'.

(c) EFFECTI VE DATE- A FACNET capability may be inpl enented and
used in an agency before the promul gati on of regul ations
i npl enenting this section (as provided in section 10002). If such
i npl enent ati on and use occurs, the period for submnmi ssion of bids or
proposal s under section 18(a)(3)(B) of the Ofice of Federal
Procurenent Policy Act, in the case of a solicitation through
FACNET, may be | ess than the period otherw se applicabl e under that
section, but shall be at |east 10 days. The precedi ng sentence
shall not be in effect after Septenber 30, 1995.

SEC. 9003. | MPLEMENTATI ON OF FACNET CAPABI LI TY I N Cl VILI AN AGENCI ES.

Title I'll of the Federal Property and Adm nistrative Services Act
of 1949 is anended by inserting after section 302B, as added by
section 4203, the follow ng new section:

"SEC. 302C. | MPLEMENTATI ON OF FACNET CAPABI LI TY.

“(a) | MPLEMENTATI ON OF FACNET CAPABI LI TY- (1) The head of each
executive agency shall inplenent the Federal acquisition conputer
network (" FACNET') capability required by section 30 of the Ofice
of Federal Procurement Policy Act.

"(2) In inmplenmenting the FACNET capability pursuant to paragraph
(1), the head of an executive agency shall consult with the
Admi ni strator for Federal Procurenment Policy.

“(b) DESI GNATI ON OF AGENCY OFFI ClI AL- The head of each executive
agency shall designate a program nanager to have responsibility for
i npl enent ati on of FACNET capability for that agency and ot herw se
to inmplenent this section. Such program nmanager shall report
directly to the senior procurenent executive designated for the
executive agency under section 16(3) of the Ofice of Federal
Procurenent Policy Act (41 U.S. C 414(3)).".

SEC. 9004. GAO DETERM NATI ON OF ELI G BLE AGENCY CONTRACTS.

(a) REPORT ON CONTRACTS NOT SU TABLE FOR ACQUI SI TI ON THROUGH FULL

FACNET CAPABILITY- Not later than 3 years after the date of the
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enactment of this Act, the Conptroller General shall submt to the
Admi ni strator for Federal Procurenment Policy and the congressiona
committees referred to in subsection (d) a report on the cl asses of
contracts in anounts greater than the m cro-purchase threshold and
not greater than the sinplified acquisition threshold that are not
suitable for acquisition through a systemwi th full FACNET
capability.

(b) FAR COUNCI L DETERM NATIONS- Not earlier than 3 years after
the date of the enactnent of this Act, and after consideration of
the report of the Comptroller General required by subsection (a),

t he Federal Acquisition Regulatory Council (established by section
25 of the Ofice of Federal Procurenent Policy Act) may nake a
determ nation that a class or classes of contracts in anounts
greater than the m cro-purchase threshold and not greater than the
sinmplified acquisition threshold are not suitable for acquisition
through a systemw th full FACNET capability. Any such

determ nati on shall be submtted to the congressional conmttees
referred to in subsection (d). Each determ nation under this
subsection shall take effect 60 days after the date on which it is
submtted to those conmittees.

(c) APPLI CABILITY OF DETERM NATI ONS- Each determ nati on under
subsection (b) shall apply for purposes of determ ning eligible
contracts under section 30A(e) of the Ofice of Federal Procurenent
Policy Act, as added by section 9001.

(d) COW TTEES- The report required by subsection (a), and any
det erm nati on made under subsection (b), shall be submitted to the
Conmittees on Governnmental Affairs, on Armed Services, and on Snal
Busi ness of the Senate and the Conmittees on Governnent Operations,
on Armed Services, and on Small Business of the House of
Repr esent ati ves.

(e) DEFINITIONS- In this section

(1) The term “sinplified acquisition threshold has the
meani ng provi ded by section 4(11) of the Ofice of Federa
Procurenent Policy Act, as anended by section 4001.

(2) The term “mcro-purchase threshold' has the neaning
provi ded by section 32(g) of the Ofice of Federal Procurenent
Policy Act, as added by section 4301.

(3) The term full FACNET capability' has the nmeaning
described in section 30A(d) of the Ofice of Federal
Procurenent Policy Act, as added by section 9001(a).

TI TLE X- - EFFECTI VE DATES AND | MPLEMENTATI ON
SEC. 10001. EFFECTI VE DATE AND APPL| CABI LI TY.

(a) EFFECTI VE DATE- Except as otherw se provided in this Act,
this Act and the amendnents nmade by this Act shall take effect on
the date of the enactnent of this Act.

(b) APPLICABILITY OF AMENDVENTS- (1) An anendnment nmade by this
Act shall apply, in the manner prescribed in the final regulations
promul gat ed pursuant to section 10002 to inplenent such anendnent,
with respect to any solicitation that is issued, any unsolicited
proposal that is received, and any contract entered into pursuant
to such a solicitation or proposal, on or after the date described
i n paragraph (3).

(2) An amendnent made by this Act shall also apply, to the extent
and in the manner prescribed in the final regul ations pronul gat ed
pursuant to section 10002 to inplenent such amendnent, with respect
to any matter related to--

(A) a contract that is in effect on the date described in
par agraph (3);

(B) an offer under consideration on the date described in
par agraph (3); or

(C any other proceeding or action that is ongoing on the
dat e described in paragraph (3).

(3) The date referred to in paragraphs (1) and (2) is the date
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specified in such final regulations. The date so specified shall be
Cctober 1, 1995, or any earlier date that is not within 30 days
after the date on which such final regulations are published.

(c) | MVEDI ATE APPLI CABI LI TY OF CERTAI N AVENDMVENTS-

Not wi t hst andi ng subsection (b), the amendnents nade by the

foll owi ng provisions of this Act apply on and after the date of the
enactnent of this Act: sections 1001, 1021, 1031, 1051, 1071, 1092,
1201, 1506(a), 1507, 1554, 2002(a), 2191, 3062(a), 3063, 3064,
3065(a) (1), 3065(b), 3066, 3067, 6001(a), 7101, 7103, 7205, and
7206, the provisions of subtitles A, B, and C of title Ill, and the
provisions of title V.

SEC. 10002. | MPLEMENTI NG REGULATI ONS.

(a) PROPOSED REVI SI ONS- Proposed revisions to the Federal
Acqui sition Regul ati on and such ot her proposed regul ations (or
revisions to existing regulations) as may be necessary to inpl enment
this Act shall be published in the Federal Register not later than
210 days after the date of the enactnent of this Act.

(b) PUBLI C COMMENT- The proposed regul ati ons described in
subsection (a) shall be nade avail able for public comment for a
peri od of not |ess than 60 days.

(c) FINAL REGULATI ONS- Final regul ations shall be published in
t he Federal Register not |later than 330 days after the date of
enactnment of this Act.

(d) MODI FI CATI ONS- Final regul ati ons promul gated pursuant to this
section to inplenent an amendnent made by this Act may provide for
nodi fication of an existing contract w thout consideration upon the
request of the contractor

(e) REQUI REMENT FOR CLARITY- Oficers and enpl oyees of the
Federal Governnment who prescribe regulations to inplenment this Act
and the anendnents made by this Act shall make every effort
practicable to ensure that the regul ations are conci se and are
easily understandabl e by potential offerors as well as by
Governnent officials.

(f) SAVINGS PROVI SIONS- (1) Nothing in this Act shall be
construed to affect the validity of any action taken or any
contract entered into before the date specified in the regul ations
pursuant to section 10001(b)(3) except to the extent and in the
manner prescribed in such regul ations.

(2) Except as specifically provided in this Act, nothing in this
Act shall be construed to require the renegotiation or nodification
of contracts in existence on the date of the enactnent of this Act.

(3) Except as otherwi se provided in this Act, a |aw anended by
this Act shall continue to be applied according to the provisions
t hereof as such law was in effect on the day before the date of the
enactnment of this Act until--

(A) the date specified in final regulations inplenenting the
anendnment of that |aw (as promnul gated pursuant to this
section); or

(B) if no such date is specified in regulations, Cctober 1
1995.

SEC. 10003. EVALUATI ON BY THE COVPTROLLER GENERAL

(a) EVALUATI ON RELATI NG TO | SSUANCE OF REGULATI ONS- Not | ater
than 180 days after the issuance in final formof revisions to the
Federal Acquisition Regulation pursuant to section 10002, the
Comptroll er General shall submt to Congress a report eval uating
conpliance with such section.

(b) EVALUATI ON OF | MPLEMENTATI ON OF REGULATI ONS- Not | ater than
18 nonths after issuance in final formof revisions to the Federa
Acqui sition Regul ati on pursuant to section 10002, the Conptroller
General shall submit to the conmittees referred to in subsection
(c) a report evaluating the effectiveness of the regul ations
i npl enmenting this Act in streamining the acquisition system and
fulfilling the other purposes of this Act.
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(c) COW TTEES DESI GNATED TO RECEI VE THE REPORTS- The Conptroll er
Ceneral shall submit the reports required by this section to--

(1) the Conmittees on Governnental Affairs, on Arned
Services, and on Snall Business of the Senate; and

(2) the Conmittees on CGovernnent Operations, on Arnmned
Services, and on Small Busi ness of the House of Representatives.

SEC. 10004. DATA COLLECTI ON THROUGH THE FEDERAL PROCUREMENT DATA
SYSTEM
(a) DATA COLLECTI ON REQUI RED- The Federal Procurenent Data System
described in section 6(d)(4)(A) of the Ofice of Federal
Procurenent Policy Act (41 U.S.C 405(d)(4)(A)) shall be nodified
to collect fromcontracts in excess of the sinplified acquisition
threshol d data identifying the follow ng matters:

(1) Contract awards nade pursuant to conpetitions conducted
pursuant to section 2323 of title 10, United States Code, or
section 7102 of the Federal Acquisition Streamining Act of 1994.

(2) Awards to busi ness concerns owned and control |l ed by womnen.

(3) Number of offers received in response to a solicitation

(4) Task order contracts.

(5) Contracts for the acquisition of commercial itens.

(b) DEFINITION- In this section, the term sinplified acquisition
t hreshol d* has the neaning given such termin section 4(11) of the
O fice of Federal Procurenent Policy Act (41 U S.C. 403(11)).
SEC. 10005. TECHNI CAL AND CLERI CAL AMENDMENTS.

(a) TABLE OF CONTENTS AMENDMENTS-

(1) OFFI CE OF FEDERAL PROCUREMENT POLICY ACT- The first
section of the Ofice of Federal Procurenent Policy Act (41
US.C 401 note) is amended to read as foll ows:

"SECTION 1. SHORT TI TLE; TABLE OF CONTENTS

“(a) SHORT TITLE- This Act nay be cited as the "Ofice of Federa
Procurenent Policy Act'.

“(b) TABLE OF CONTENTS- The table of contents for this Act is as

fol | ows:

"Sec. 1. Short title; table of contents.

“Sec. 2. Declaration of policy.

“Sec. 3. Findings and purpose.

"Sec. 4. Definitions.

"Sec. 5. Ofice of Federal Procurenent Policy.

“Sec. 6. Authority and functions of the Admi nistrator.
“Sec. 7. Administrative powers.

“Sec. 8. Responsiveness to Congress.

“Sec. 9. Effect on existing | aws.

“Sec. 10. Effect on existing regul ations.

“Sec. 11. Authorization of appropriations.

“Sec. 12. Del egati on.

“Sec. 14. Access to information.

“Sec. 15. Tests of innovative procurenent nethods and procedures.
“Sec. 16. Executive agency responsibilities.

“Sec. 18. Procurenent notice.

“Sec. 19. Record requirenents.

“Sec. 20. Advocates for conpetition

"Sec. 21. Rights in technical data

“Sec. 22. Publication of proposed regul ations.

“Sec. 23. Contracting functions perforned by Federal personnel
“Sec. 25. Federal Acquisition Regulatory Council.

“Sec. 26. Cost Accounting Standards Board.

“Sec. 27. Procurenent integrity.

“Sec. 28. Advocate for the Acquisition of Commercial Products.
“Sec. 29. Nonstandard contract cl auses.

“Sec. 30. Federal acquisition conputer network (FACNET).

“Sec. 30A. Federal acquisition conputer network inplenentation
“Sec. 31. Sinplified acquisition procedures.

“Sec. 32. Procedures applicable to purchases bel ow ni cro-purchase
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t hr eshol d.

Sec. 33. List of laws inapplicable to contracts not greater than
the sinplified acquisition threshold in Federal Acquisition
Regul ati on.

"Sec. 34. List of laws inapplicable to procurenents of comercial

items in Federal Acquisition Regulation.'.

(2) FEDERAL PROPERTY AND ADM NI STRATI VE SERVI CES ACT OF 1949-
The first section of the Federal Property and Administrative
Services Act of 1949 (41 U S.C. 471 et seq.) is anmended to read
as follows:

"SECTION 1. SHORT TI TLE; TABLE OF CONTENTS

“(a) SHORT TITLE- This Act may be cited as the "Federal Property

and Administrative Services Act of 1949

“(b) TABLE OF CONTENTS- The table of contents for this Act is as
fol | ows:

"Sec. 1. Short title; table of contents.

"Sec. 2. Declaration of policy.

"Sec. 3. Definitions.

“TI TLE | - - ORGANI ZATI ON
“Sec. 101. Ceneral Services Administration.
“Sec. 102. Transfer of affairs of Bureau of Federal Supply.
“Sec. 103. Transfer of affairs of the Federal Wrks Agency.
“Sec. 104. Records nmanagenent: Transfer of the National Archives.
“Sec. 106. Redistribution of functions.
“Sec. 107. Transfer of funds.
“Sec. 109. General supply fund.
“Sec. 110. Information Technol ogy Fund.
“Sec. 111. Autonatic data processing equi pnent.
“Sec. 112. Federal information centers.
“TITLE 11 - - PROPERTY MANAGEMENT
“Sec. 201. Procurenent, warehousing, and related activities.
“Sec. 202. Property utilization
“Sec. 203. Disposal of surplus property.
"Sec. 204. Proceeds fromtransfer or disposition of property.
“Sec. 205. Policies, regulations, and del egati ons.
“Sec. 206. Surveys, standardization, and catal ogi ng.
“Sec. 207. Applicability of antitrust |aws.
“Sec. 208. Enpl oynment of personnel
“Sec. 209. Civil renedies and penalti es.
“Sec. 210. Operation of buildings and related activities.
“Sec. 211. Motor vehicle identification and operation.
“Sec. 212. Reports to Congress.
"TITLE 111 -- PROCUREMENT PROCEDURE

“Sec. 301. Declaration of purpose.
“Sec. 302. Application and procurenent nethods.
“Sec. 302A. Sinplified acquisition threshold.
“Sec. 302B. Inplenentation of sinplified acquisition procedures.
“Sec. 302C. I nplenentation of FACNET capability.
“Sec. 303. Conpetition requirenents.
“Sec. 303A. Planning and solicitation requirenents.
“Sec. 303B. Evaluation and award.
“Sec. 303C. Encouragenent of new conpetition
“Sec. 303D. Validation of proprietary data restrictions.
“Sec. 303F. Economic order quantities.
“Sec. 303G Prohibition of contractors limting subcontractor sales

directly to the United States.
“Sec. 303H. Task and delivery order contracts: general authority.
“Sec. 303l. Task order contracts: advisory and assi stance services.
“Sec. 303J. Task and delivery order contracts: orders.
“Sec. 303K. Task and delivery order contracts: definitions.
“Sec. 303L. Severable services contracts for periods crossing

fiscal years.

Sec. 304. Contract requirenents.
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“Sec. 304A. Cost or pricing data: truth in negotiations.
“Sec. 304B. Multiyear contracts.
“Sec. 304C. Examination of records of contractor
“Sec. 305. Contract financing.
“Sec. 306. Allowable costs.
“Sec. 307. Administrative determ nations and del egati ons.
“Sec. 309. Definitions.
“Sec. 310. Statutes not applicable.
“Sec. 311. Assignnment and del egation of procurenent functions and
responsibilities.
"Sec. 312. Determinations and deci sions.
“Sec. 313. Performance based managenent: acquisition prograns.
"Sec. 314. Relationship of comercial itemprovisions to other
provi sions of |aw
“Sec. 314A. Definitions relating to procurenent of comercial itemns.
“Sec. 314B. Preference for acquisition of commercial itens.
“Sec. 315. Contractor enployees: protection fromreprisal for
di scl osure of certain information.
“TITLE | V- - FORElI GN EXCESS PROPERTY
“Sec. 401. Disposal of foreign excess property.
“Sec. 402. Methods and terns of disposal.
“Sec. 403. Proceeds; foreign currencies.
“Sec. 404. M scel | aneous provi sions.
“TI TLE VI - - GENERAL PROVI SI ONS
“Sec. 601. Applicability of existing procedures.
“Sec. 602. Repeal and saving provisions.
“Sec. 603. Authorization for appropriations and transfer of
aut hority.
“Sec. 604. Separability.
“Sec. 605. Effective date
"TITLE VI --URBAN LAND UTI LI ZATI ON
“Sec. 801. Short title.
“Sec. 802. Declaration of purpose and policy.
“Sec. 803. Disposal of urban |ands.
“Sec. 804. Acquisition or change of use of real property.
“Sec. 805. Waiver during national energency.
“Sec. 806. Definitions.
"TITLE | X- - SELECTI ON OF ARCHI TECTS AND ENG NEERS
“Sec. 901. Definitions.
“Sec. 902. Policy.
“Sec. 903. Requests for data on architectural and engi neering
servi ces.
Sec. 904. Negotiation of contracts for architectural and
engi neeri ng services.
“Sec. 905. Short title."'.
(b) AMENDVMENTS FOR STYLI STI C CONSI STENCY-

(1) OFFI CE OF FEDERAL PROCUREMENT POLI CY ACT- The Ofice of
Federal Procurenent Policy Act (41 U S.C 401 et seq.) is
anended so that the section designation and secti on headi ng of
each section of such Act is in the same form and typeface as
the section designation and heading of this section

(2) FEDERAL PROPERTY AND ADM NI STRATI VE SERVI CES ACT OF 1949-
The Federal Property and Adm nistrative Services Act of 1949
(41 U.S.C. 471 et seq.) is anended so that the section
designation and section headi ng of each section of such Act is
in the same formand typeface as the section designation and
headi ng of this section.

(c) REPEALS OF EXECUTED PROVI SI ONS- The O fice of Federal
Procurenent Policy Act (41 U S.C. 401 et seq.) is anended--

(1) by striking out section 13; and

(2) by striking out the first section 15 (which nmade
anendnments to the Federal Property and Administrative Services
Act of 1949).

142 of 143 02/04/97 11:31: 44



ftp://ftp.loc. gov/pub/thomas/cl103/s1587. enr. txt ftp://ftp.loc. gov/pub/thomas/cl103/s1587. enr. txt

(d) CROSS REFERENCE CORRECTI ONS- Section 3552 of title 31, United
States Code, is anended--

(1) by striking out “section 111(h)' and inserting in lieu
t hereof “section 111(f)'; and

(2) by striking out “759(h)' and inserting in lieu thereof
TT759(f) .

(e) CONSI STENCY OF TERM NOLOGY W TH CUSTOVARY USAGE- Secti on
304(b) of the Federal Property and Administrative Services Act of
1949 (41 U.S.C. 254(b)) is anended by striking out "“per centuni
each place it appears and inserting in lieu thereof "percent'.

(f) ENACTMENT OF POPULAR NAMES OF CERTAIN ACTS-

(1) MLLER ACT- The Act of August 24, 1935 (40 U. S.C
270a-270d), comonly referred to as the "MIller Act', is
anended by adding at the end the foll owi ng new section:

"SEC. 6. This Act may be cited as the "Mller Act'.'.

(2) BROOKS ARCHI TECT- ENG NEERS ACT- Title |1 X of the Federal
Property and Adm nistrative Services Act of 1949 (40 U S.C
541-544) is amended by adding at the end the foll ow ng new
section:

"SEC. 905. SHORT TI TLE.

"This title may be cited as the "Brooks Architect-Engineers Act'.'.

(3) BROOKS AUTOVATI C DATA PROCESSI NG ACT- Section 111 of the
Federal Property and Adm nistrative Services Act of 1949 (40
U S.C. 759), as anended by section 1439, is further anmended by
adding at the end the follow ng new subsecti on:

(i) This section may be cited as the “Brooks Autonatic Data
Processing Act'.'.

(4) BUY AMERI CAN ACT- The Act of March 3, 1933 (41 U. S.C
10a- 10c), commonly referred to as the “Buy Anerican Act', is
anended by adding at the end the foll owi ng new section:

"SEC. 5. This Act may be cited as the “Buy Anmerican Act'.'.

(5) WALSH HEALEY ACT- The Act of June 30, 1936 (41 U S.C. 35
et seq.), commonly referred to as the ~Wal sh-Heal ey Act', as
anended by section 7201, is further anended by adding at the
end the follow ng new section:

"SEC. 12. This Act may be cited as the "Wl sh-Healey Act'.'.

(6) JAVI TS- WAGNER- O DAY ACT- The Act entitled “An Act to
create a Conmittee on Purchases of Blind-made Products, and for
ot her purposes', approved June 25, 1938 (41 U. S.C. 46-48c),
that was revised and reenacted in the Act of June 23, 1971 (85
Stat. 77), is anmended by adding at the end the foll ow ng new
section:

" SHORT TI TLE

"SEC. 7. This Act may be cited as the "“Javits-Wagner-O Day Act'.'.
Speaker of the House of Representatives.

Vice President of the United States and
President of the Senate.
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